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2017 Year in Review: Top 10 Judicial Decisions and Trends of Importance to the
Canadian Energy Industry

In  2017 ,  Canad i an  courts re l eased  an  unusua l l y l a rge  num ber o f  deci si ons a ffect i ng  the  energy i ndustry d i rect l y.

T he  A l be rta  Court  o f  Appea l  rendered  the  m uch-awa i ted  Redw ate r deci si on ,  con f i rm i ng  the  ri gh t  o f  a  t rustee  i n  bankrup tcy to  d i scl a i m  uneconom i c
asse ts o f  a  bankrup t  deb to r.   T he  i m pact  o f  th i s deci si on  has been  fe l t  th roughou t  the  upstream  and  m i dstream  o i l  and  gas i ndustry,  as the  A l be rta
Energy Regu l a to r has requ i red  l i censees to  p rovi de  m uch  m ore  i n fo rm at i on  and  to  be  m uch  m ore  f i nanci a l l y stab l e .  An  appea l  to  the  Suprem e Court  o f
Canada  was g ran ted ,  and  the  i ndustry i s on  ten te rhooks awa i t i ng  the  resu l t .

Othe r cruci a l  deci si ons o f  2017  touched  upon  a  wi de  va ri e ty o f  i ssues i ncl ud i ng :

cl a ri fyi ng  the  Crown 's du ty to  consu l t  Fi rst  Na t i ons as pa rt  o f  the  p ro j ect  approva l  p rocess;

the  de f i n i t i on  o f  'Worki ng  In te rest '  under o i l  and  gas con tracts;

the  i n te ract i on  am ong  ri gh ts o f  f i rst  re fusa l ,  con tractua l  l anguage ,  and  the  du ty o f  good  fa i th  under a  con tract ;

the  app l i ca t i on  o f  i n te l l ectua l  p roperty p ri nci p l es to  o i l  and  gas techno l ogy;

ongo i ng  d i spu tes be tween  o i l  and  gas opera to rs and  the i r pa rtne rs,  especi a l l y i n  regards to  se t-o ff ;

an  energy regu l a to r's l i ab i l i ty fo r dam ages under the  Canad i an  Charte r o f  Ri gh ts and  Freedoms;

l i ab i l i ty fo r m a tte rs ca rri ed  ou t  by a ff i l i a tes i n  o the r j u ri sd i ct i ons;

pe rsona l  l i ab i l i ty o f  co rpo ra te  d i recto rs fo r oppressi on ;  and

the  de fe rence  owed  to  a rb i t ra t i on  pane l s,  an  i ncreasi ng l y i m portan t  d i spu te  reso l u t i on  fo rum  fo r the  energy i ndustry.

1 .       T he  Crown 's Du ty to  Consu l t :  Cl yde  Ri ve r (Haml e t) and  Chi ppew as o f  the  Thames Fi rst  Na t i on .

In  the  com pan i on  deci si ons o f  Cl yde  Ri ve r (Ham l e t) v Pe tro l eum  Geo-Servi ces Inc. ,  2017  SCC 40 ("Cl yde  Ri ve r" ),  and  Ch i ppewas o f  the  T ham es Fi rst
Na t i on  v Enbri dge  P i pe l i nes Inc. ,  2017  SCC 41 ("Ch i ppewas" ),  the  Suprem e Court  o f  Canada  cl a ri f i ed  severa l  fea tu res o f  the  Crown 's du ty to  consu l t
wi th  and  accom m odate  i nd i genous peop l e  p ri o r to  p ro j ect  approva l s be i ng  g ran ted .  Fo r a  de ta i l ed  sum m ary o f  these  cases and  the i r i m p l i ca t i ons,  see
our p revi ous post  he re .

T hese  two  cases were  l i ke l y chosen  by the  Court  fo r the i r sta rk con trast ,  i n  o rde r to  i l l ust ra te  how to ,  and  how no t  to ,  d i scharge  the  du ty.   T he  Court
found  genera l l y tha t  wh i l e  the  du ty to  consu l t  Fi rst  Na t i ons shou l d  be  vi ewed  as a  m atte r o f  f i rst  i nstance  fo r each  p ro j ect ,  i t  a l so  con f i rm ed  tha t  one
way to  ensure  tha t  the  du ty to  consu l t  wou l d  be  sa t i sf i ed  i s th rough  tha t  p ro j ect 's regu l a to ry approva l  p rocess.  T hough  the  Crown owed  the  a ffected  Fi rst
Na t i on  the  du ty to  consu l t ,  p ract i ca l l y speaki ng ,  the  p ro j ect  p roponen ts a re  responsi b l e  fo r d i scharg i ng  the  du ty.

T he  Court  p rovi ded  the  fo l l owi ng  fou r step  road  m ap  tha t  p roponen ts can  use  to  sa t i sfy the  du ty to  consu l t :

1.  de te rm i ne  when  the  du ty to  consu l t  i s t ri gge red ;

2.  assess whe the r the  t ri buna l  has power to  sa t i sfy the  Crown 's du ty to  consu l t ;

3.  a t tem pt to  de te rm i ne  the  scope  o f  the  du ty to  consu l t  (i .e .  f rom  sha l l ow consu l ta t i on  to  deep  consu l ta t i on ) by assessi ng  the  Abori g i na l  ri gh ts cl a i m s
and  the  se ri ousness o f  the  i m pact  o f  the  p ro j ect  on  those  ri gh ts;  and

4.  ensure  tha t  the  Crown 's ob l i ga t i on  to  consu l t  i s uphe l d  i n  the  speci f i c t ri buna l  p rocess.

In  Cl yde  Ri ve r,  Pe tro l eum  Geo-Servi ces Inc.  and  o the rs app l i ed  to  the  Na t i ona l  Energy Board  ("NEB" ) under the  Canada  Oi l  and  Gas Opera t i ons Act  to
conduct  o ffsho re  se i sm i c test i ng  o ff  the  no rtheast  coast  o f  Nunavu t .  T he  p roposed  p ro j ect  con tem p l a ted  towi ng  a i r-guns th rough  a  p ro j ect  a rea  and  to
p roduce  underwa te r sound  waves annua l l y be tween  Ju l y and  Novem ber fo r f i ve  years.  Under the  Nunavu t  Land  Cl a i ms Agreement (1993),  the  Inu i t  o f
Cl yde  Ri ve r ceded  a l l  Abori g i na l  cl a i m s,  ri gh ts,  t i t l e  and  i n te rests i n  the  Nunavu t  Se t t l em en t Area ,  i ncl ud i ng  Cl yde  Ri ve r,  i n  exchange  fo r de f i ned
trea ty ri gh ts,  i ncl ud i ng  the  ri gh t  to  ha rvest  m ari ne  m am m al s.

T he  NEB l aunched  an  envi ronm enta l  assessm ent o f  the  se i sm i c test i ng ,  and  the  Inu i t  o f  Cl yde  Ri ve r and  o the rs f i l ed  a  pe t i t i on  aga i nst  the  p ro j ect  wi th
the  NEB. T he  NEB he l d  m ee t i ngs i n  su rround i ng  com m un i t i es to  co l l ect  pub l i c com m ent,  and  rep resen ta t i ves o f  the  p ro j ect  p roponen ts a t tended  these
m eet i ngs.  A t  these  m ee t i ngs,  the  p roponen ts o f  the  p ro j ect  were  unab l e  to  answer basi c quest i ons abou t  the  e ffects o f  the  se i sm i c su rvey on  m ari ne
m am m al s,  i ncl ud i ng  wh i ch  m am m al s wou l d  be  a ffected  by the  test i ng .  Instead  o f  answeri ng  the  pe rsona l l y asked  quest i ons,  the  p roponen ts f i l ed  a
3 ,926  page  docum ent wi th  the  NEB and  de l i ve red  i t  to  the  Cl yde  Ri ve r o ff i ces.  T he  docum ent was no t  t ransl a ted  i n to  Inukt i tu t  (the  Inu i t  l anguage),  and
due  to  l i m i ted  bandwi d th  on  Ba ff i n  Isl and  the  docum ent cou l d  no t  be  down l oaded .  Subsequen t l y,  the  NEB approved  the  p ro j ect  no t i ng  tha t  m ari ne
m am m al s cou l d  be  a ffected ,  bu t  tha t  the  test i ng  was un l i ke l y to  cause  si gn i f i can t  envi ronm enta l  e ffects,  g i ven  the  m i t i ga t i on  m easures undertaken  by
the  p roponen ts.

T he  Suprem e Court  found  tha t  the  Crown 's du ty to  consu l t  had  no t  been  d i scharged  and  quashed  the  approva l .  Fo l l owi ng  the  roadm ap ou t l i ned  above ,
the  Court  found  tha t  the  du ty to  consu l t  was t ri gge red  i n  th i s case  and  the  NEB had  b road  p rocedura l  powers to  i m p l em ent consu l ta t i on ;  tha t  the
consu l ta t i on  requ i red  i n  th i s case  was "deep"  and  on  the  h i gher end  o f  the  con t i nuum ; and  tha t  the  p rocess used  by the  NEB d i d  no t  d i scharge  the  du ty
to  consu l t  because  i t  fa i l ed  to  requ i re  o ra l  heari ngs and  fo rm a l  pa rt i ci pa t i on  when  i t  cou l d  have  done  so .  Fu rthe r,  the  p roponen ts d i d  no t  answer basi c
quest i ons by the  Inu i t  o f  Cl yde  Ri ve r tha t  wen t  to  the  heart  o f  the i r t rea ty ri gh t  –  the  ri gh t  to  ha rvest  m ari ne  m am m al s.

In  con trast ,  i n  Chi ppew as ,  Enbri dge  P i pe l i nes app l i ed  to  the  NEB to  i ncrease  the  capaci ty o f  i ts L i ne  9  o i l  p i pe l i ne .  T he  NEB he l d  a  pub l i c heari ng
and  19  Abori g i na l  g roups,  i ncl ud i ng  the  Ch i ppewas o f  the  T ham es Fi rst  Na t i on  were  i n fo rm ed  o f  the  p roposed  p ro j ect  and  the  NEB heari ng  p rocess.  
T he  Fi rst  Na t i on  pa rt i ci pa ted  i n  the  NEB p rocess bu t  the rea f te r wro te  a  l e t te r to  the  Crown sta t i ng  tha t  no  Crown consu l ta t i on  had  taken  p l ace .  T he
federa l  M i n i ste r o f  Na tu ra l  Resources re l i ed  on  the  NEB's p rocess to  fu l f i l  the  du ty to  consu l t .

T he  NEB approved  the  p ro j ect  sub j ect  to  cond i t i ons,  som e o f  wh i ch  re l a ted  to  i nd i genous com m un i t i es.   I t  assessed  the  po ten t i a l  i m pact  on  Abori g i na l
ri gh ts as be i ng  l i m i ted  and  was sa t i sf i ed  tha t  the  po ten t i a l l y a ffected  Abori g i na l  g roups had  the  opportun i ty to  sha re  the i r vi ews th rough  the  NEB
process.   T he  Ch i ppewas appea l ed ,  sta t i ng  tha t  the  approva l  cou l d  no t  be  i ssued  wi thou t  the  du ty to  consu l t  and  accom m odate  be i ng  m et.

ttps://www.canlii.org/en/ca/scc/doc/2017/2017scc40/2017scc40.html?resultIndex=
ttps://www.canlii.org/en/ca/scc/doc/2017/2017scc41/2017scc41.html?resultIndex=


Goi ng  th rough  the  sam e p rocess as i t  d i d  i n  Cl yde  Ri ve r,  the  Suprem e Court  o f  Canada  he l d  tha t  the  com m encem ent o f  the  NEB p rocess t ri gge red  the
du ty to  consu l t  and  si nce  the  NEB was the  f i na l  deci si on -m aker on  th i s p ro j ect ,  the  NEB p rocess was capab l e  o f  sa t i sfyi ng  the  du ty.  I t  was fu rthe r found
tha t  the  du ty was i n  fact  d i scharged  by the  NEB i n  th i s case  by p rovi d i ng  an  opportun i ty to  Ch i ppewas to  pa rt i ci pa te  i n  the  heari ngs,  i ssu i ng  a  wri t ten
deci si on  recogn i zi ng  the  t rea ty ri gh ts,  and  i m posi ng  su i tab l e  cond i t i ons.

T hese  deci si ons e ffect i ve l y se t  ou t  a  l i st  o f  "wha t-to -do /wha t-no t-to -do"  when  p ro j ect  p roponen ts a re  d i scharg i ng  the  du ty to  consu l t .  E ffect i ve l y,  the
Suprem e Court  found  tha t  Enbri dge  d i d  eve ryth i ng  ri gh t ,  and  Pe tro l eum  Geo-Servi ces d i d  no t .  T here fo re ,  usi ng  the  Enbri dge  m ode l  o f  d i scharg i ng  the
du ty i s som eth i ng  tha t  p ro j ect  p roponen ts a re  l i ke l y to  adop t  go i ng  fo rward .  

2 .       Charte r Dam ages Cl a i m  Aga i nst  Provi nci a l  Energy Regu l a to r:  Ernst  v A l be rta  Energy Regu l a to r

T he  p l a i n t i f f  i n  Ernst  v A l be rta  Energy Regu l a to r,  2017  SCC 1,  cl a i m ed  tha t  the  Energy Resources Conserva t i on  Board  (the  "Board " ),  p redecessor to  the
Al be rta  Energy Regu l a to r,  had  vi o l a ted  he r ri gh ts under the  Canad i an  Charte r o f  Ri gh ts and  Freedoms (the  "Charte r" ) by (a ) neg l i gen t l y adm i n i ste ri ng  a
regu l a to ry schem e; and  (b ) by vi o l a t i ng  he r ri gh t  to  f reedom  o f  exp ressi on .  T he  P l a i n t i f f  a l l eged  tha t  Encana  Corpora t i on 's d ri l l i ng  p rog ram  tha t  used
hydrau l i c f ractu ri ng  caused  he r f resh  wa te r supp l y to  becom e toxi c.  T he  P l a i n t i f f  sough t  dam ages i n  the  am oun t o f  $33  m i l l i on  as a  rem edy fo r th i s l oss
pursuan t  to  sect i on  24  o f  the  Charte r.

T he  A l be rta  Court  o f  Queen 's Bench  found  tha t  the  P l a i n t i f f 's cl a i m s was ba rred  by sect i on  43  o f  the  Energy Resources Conserva t i on  Act  (the  "ERCA "  o r
the  "Act" ).  Sect i on  43  o f  ERCA  p rovi ded  i m m un i ty to  the  Board  o r a  m em ber o f  the  Board  f rom  act i ons o r p roceed i ngs i n  respect  o f  any act  o r th i ng
done  by the  Board  o r a  Board  m em ber i n  pu rsuance  o f  ERCA ,  o r a  deci si on  o r o rde r m ade  by the  Board  under the  Act .  Sect i on  43  o f  ERCA i s now
sect i on  27  o f  the  Responsi b l e  Energy Deve l opment Act.  T he  P l a i n t i f f  appea l ed  the  l ower cou rt 's deci si on .

T he  A l be rta  Court  o f  Appea l  he l d  tha t  the  Board  d i d  no t  owe  the  P l a i n t i f f  a  du ty o f  ca re  and ,  i n  any even t ,  he r cl a i m  was ba rred  by the  ERCA .   Fu rthe r,
the  Court  he l d  tha t  sect i on  43  app l i ed  to  ba r he r Charte r cl a i m  as we l l .

T he  P l a i n t i f f  appea l ed  to  the  Suprem e Court  o f  Canada  on  the  const i tu t i ona l  i ssue ,  a rgu i ng  tha t  sect i on  43  o f  the  ERCA was unconst i tu t i ona l  (see
BLG's post  abou t  Suprem e Court 's deci si on  to  hear the  P l a i n t i f f 's cl a i m  he re ).  

In  a  deep l y d i vi ded  deci si on ,  the  Suprem e Court  o f  Canada  uphe l d  the  l ower cou rt 's deci si on  op i n i ng  tha t  i t  was p l a i n  and  obvi ous tha t  sect i on  43  o f
the  ERCA barred  the  P l a i n t i f f 's cl a i m  fo r Charte r dam ages.  I t  was he l d  tha t  the  P l a i n t i f f  fa i l ed  to  p rovi de  an  adequa te  factua l  basi s to  pe rm i t  the
f i nd i ng  tha t  the  p rovi si on  was unconst i tu t i ona l .  As the  P l a i n t i f f  fa i l ed  to  m ee t th i s bu rden ,  he r cl a i m  was he l d  to  have  been  p roperl y st ruck.

However,  i n  a  d i ssen t i ng  op i n i on ,  fou r Just i ces wou l d  have  se t  asi de  the  o rde r st ri ki ng  the  P l a i n t i f f 's Charte r dam ages cl a i m  and  reve rted  the  m atte r
back to  A l be rta  Court  o f  Queen 's Bench  on  the  basi s tha t  i t  was no t  p l a i n  and  obvi ous tha t  the  pun i t i ve  conduct  a l l eged  by the  P l a i n t i f f  wou l d  be
caugh t  by the  l anguage  o f  sect i on  43  o f  ERCA. As a  resu l t ,  i n  o rde r to  address the  quest i on  o f  const i tu t i ona l i ty o f  sect i on  43 ,  the  d i ssen t i ng  j ust i ces
wou l d  have  g ran ted  the  P l a i n t i f f  ano the r opportun i ty to  show tha t  the  Board 's deci si on  to  avo i d  a l l  con tact  wi th  he r was no t  p ro tected  by sect i on  43 .

In  f i nd i ng  sect i on  43  o f  ERCA a  ba r to  the  P l a i n t i f f 's cl a i m , the  m a j o ri ty o f  Suprem e Court  reasoned  tha t  the  cl a i m  l acked  factua l  basi s to  f i nd  the  sa i d
sect i on  unconst i tu t i ona l .  T h i s l eaves open  the  possi b i l i ty tha t  g i ven  the  ri gh t  facts,  such  an  act i on  cou l d  succeed .  In  add i t i on ,  the  d i ssen t i ng  Just i ces'
op i n i on ,  tha t  the  m atte r shou l d  be  reve rted  back to  the  l ower cou rt ,  fu rthe r adds to  the  uncerta i n ty on  the  sub j ect .

3 .       Ri gh t  o f  T rustee  i n  Bankrup tcy to  Di scl a i m  Uneconom i c Asse ts:  Orphan  We l l  Associ a t i on  v Gran t  Thorn ton  L i mi ted

In  a  m uch-awa i ted  deci si on  rendered  i n  Apri l ,  the  A l be rta  Court  o f  Appea l  i n  Orphan  We l l  Associ a t i on  v Gran t  T horn ton  L i m i ted ,  2017  ABCA 124 (aka
"Redw ate r" ),  uphe l d  the  t ri a l  j udge 's ru l i ng  tha t  a  rece i ve r can  d i scl a i m  o r renounce  uneconom i c asse ts,  i ncl ud i ng  those  tha t  a re  sub j ect  to
envi ronm enta l  l i ab i l i t i es.

T he  deci si on  con f i rm ed  the  i ndustry's vi ew tha t  a  t rustee  i n  bankrup tcy can  choose  those  asse ts o f  the  bankrup t  deb to r to  be  so l d  and  d i scl a i m  the  rest ,
e ffect i ve l y t ransfe rri ng  the  responsi b i l i ty fo r those  asse ts,  i ncl ud i ng  any cl eanup ,  to  A l be rta 's Orphan  We l l  Associ a t i on  (the  "OWA").  T he  A l be rta  Energy
Regu l a to r (the  "AER" ) has a l ready taken  si gn i f i can t  steps to  address the  i m p l i ca t i ons f rom  the  t ri a l  deci si on .  We expect  fu rthe r m od i f i ca t i ons to  the
AER's p ract i ce  a re  ye t  fo rthcom i ng .

In  Redw ate r,  Gran t  T horn ton  was appo i n ted  as rece i ve r fo r Redwate r Energy Corpora t i on  ("Redwate r" ),  a  pub l i cl y l i sted  o i l  and  gas com pany.  T he
rece i ve r took possessi on  o f  Redwate r's m ost  va l uab l e  asse ts fo r sa l e  under the  Bankrup tcy and  Inso l vency Act  (the  "BIA " ),  and  sough t  to  d i scl a i m  the
rem a i n i ng  Redwate r asse ts,  i ncl ud i ng  those  suspended  and  abandoned  we l l s tha t  wou l d  l i ke l y have  envi ronm enta l  l i ab i l i t i es and  ob l i ga t i ons associ a ted
wi th  them . T he  AER opposed  th i s p rocess,  cl a i m i ng  tha t  the  rece i ve r was requ i red  to  se l l  a l l  the  asse ts o f  Redwate r,  no t  j ust  those  tha t  had  va l ue ,  as
the  e ffect  wou l d  be  to  l eave  the  bad  asse ts i n  the  hands o f  the  taxpayers.  T h i s a rgum ent wou l d  have  the  e ffect  o f  p re fe rri ng  the  AER's cl a i m s to  those
o f  Redwate r's secu red  cred i to rs.

T he  t ri a l  cou rt  con f i rm ed  tha t  rece i ve rs and  t rustees i n  bankrup tcy o f  ho l de rs o f  l i cences f rom  the  AER a re  pe rm i t ted  under the  BIA to  renounce  such
asse ts and  tha t  the  AER and  the  OWA do  no t  have  p ri o ri ty ove r the  o the r cred i to rs o f  a  bankrup t  l i cencee .  

T he  OWA and  the  AER appea l ed  the  t ri a l  deci si on .  T he  cen tra l  quest i on  on  appea l  was whe the r a  rece i ve r o r a  t rustee  i n  bankrup tcy m ust  address the
l i ab i l i t i es i nhe ren t  i n  the  rem ed i a t i on  o f  o i l  we l l s i n  p ri o ri ty to  the  cl a i m s o f  secu red  cred i to rs.  T he  m a j o ri ty he l d  tha t  the  AER canno t  m anda te  tha t  the
trustee  sa t i sfy envi ronm enta l  cl a i m s i n  p ri o ri ty to  the  cl a i m s o f  the  secured  cred i to rs under the  BIA .  T he  A l be rta  Court  o f  Appea l  ag reed  wi th  l ower
court 's f i nd i ng  tha t  the re  was an  opera t i ona l  con f l i ct  be tween  the  p rovi si on  o f  BIA ,  wh i ch  i s a  federa l  l eg i sl a t i on ,  and  the  p rovi si ons o f  the  Oi l  and  Gas
Conserva t i on  Act  and  the  Pi pe l i ne  Act,  bo th  o f  wh i ch  a re  p rovi nci a l  l eg i sl a t i ons.  As a  resu l t ,  pu rsuan t  to  the  doctri ne  o f  fede ra l  pa ram oun tcy,
the  BIA preva i l ed .  T he  m a j o ri ty re j ected  a rgum ents by the  Appe l l an ts and  som e i n te rvenors tha t  pub l i c po l i cy and  fa i rness consi de ra t i ons shou l d  facto r
i n to  i ts deci si on ,  ho l d i ng  tha t  bankrup tcy court  has no  ab i l i ty to  crea te  excep t i ons to  the  sta tu te  based  on  genera l  consi de ra t i ons o f  fa i rness o r pub l i c
po l i cy.

Redw ate r i s headed  to  the  Suprem e Court  o f  Canada  as l eave  to  appea l  the  A l be rta  Court  o f  Appea l  deci si on  was g ran ted  i n  Novem ber.

4 .       En fo rcem ent o f  Fo re i gn  Judgm ents:  Ya i gua je  v Chevron  Corpora t i on

T he  ongo i ng  saga  o f  the  Ecuadori an  p l a i n t i f fs'  a t tem pt to  en fo rce  j udgm ent aga i nst  Chevron  Corpora t i on  and  Chevron  Canada  con t i nued  i n  2017 .

T he  On ta ri o  Court  o f  Appea l  i n  Ya i gua j e  v Chevron  Corpora t i on ,  2017  ONCA 827,  ove rtu rned  a  securi ty fo r costs o rde r by a  m o t i ons j udge  ho l d i ng  tha t
a l l owi ng  such  an  o rde r to  stand  i n  tha t  case  wou l d  be  un j ust  and  aga i nst  the  i n te rests o f  j ust i ce  (see  ou r p revi ous b l og  posts abou t  the  o ri g i na l  deci si on
and  i ts appea l  he re  and  he re ).

A f te r the  Suprem e Court  o f  Canada  con f i rm ed  i n  2015  (tha t  deci si on  can  be  found  he re ) tha t  the  Ecuadori an  p l a i n t i f fs wi th  a  $9 .5  b i l l i on  j udgm ent
aga i nst  Chevron  Corpora t i on  were  en t i t l ed  to  com m ence  en fo rcem ent p roceed i ngs i n  Canada ,  Chevron  and  Chevron  Canada  b rough t  m o t i ons fo r
sum m ary j udgm ent to  d i sm i ss the  cl a i m s aga i nst  Chevron  Canada  on  the  basi s tha t  i t  was a  separa te  co rpo ra te  en t i ty f rom  Chevron  Corpora t i on ,  the
o ri g i na l  pa rty to  the  l awsu i t .  T h i s m o t i on  to  d i sm i ss was g ran ted .
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T he  Ecuadori an  p l a i n t i f fs appea l ed  th i s deci si on  to  the  On ta ri o  Court  o f  Appea l  bu t  be fo re  the  appea l  was heard ,  the  Chevron  de fendan ts b rough t  a
m ot i on  fo r secu ri ty o f  costs fo r rough l y $1 ,000 ,000  on  the  basi s tha t  the  p l a i n t i f fs were  no t  o rd i na ri l y resi den t  i n  On ta ri o ,  had  no t  estab l i shed  they had  a
good  chance  o f  success on  the  appea l ,  and  had  no t  p rovi ded  evi dence  tha t  they were  i m pecun i ous.  Chevron  Canada 's m o t i on  was g ran ted  and  the
p l a i n t i f fs were  o rde red  to  post  $942 ,950  as securi ty fo r costs.  T he  Ecuadori an  p l a i n t i f fs appea l ed  the  securi ty fo r costs o rde r.

T he  On ta ri o  Court  o f  Appea l  found  tha t  the  m ot i ons j udge  e rred  i n  p ri nci p l e  i n  de te rm i n i ng  the  j ustness o f  the  o rde r fo r secu ri ty fo r costs.  T he  Court
op i ned  tha t  when  consi de ri ng  j ustness o f  such  an  o rde r,  facto rs l i ke  m eri ts o f  the  cl a i m , access to  j ust i ce  consi de ra t i ons,  and  the  pub l i c i m portance  o f
l i t i ga t i on  a re  to  be  consi de red .

T he  Court  he l d  tha t  the  i n te rests o f  j ust i ce  requ i red  tha t  no  o rde r fo r secu ri ty fo r costs be  m ade . T he  Court  reached  th i s concl usi on  based  on  the
fo l l owi ng  facto rs:

1.  the  l i t i ga t i on  was i n  pub l i c i n te rest ;

2.  the  p ro f i tab i l i ty o f  the  Chevron  de fendan ts m i t i ga ted  aga i nst  such  an  o rde r;  and

3.  the  appea l  was no t  who l l y devo i d  o f  m eri t .

As a  resu l t ,  the  o rde r fo r secu ri ty fo r costs was se t  asi de  wi th  costs to  the  p l a i n t i f fs.

5 .       De fe rence  to  Arb i t ra t i on : Tea l  Cedar Products L td .  v Bri t i sh  Co l umb i a

T he  Suprem e Court  o f  Canada  i n  Tea l  Cedar Products L td .  v Bri t i sh  Co l um b i a ,  2017  SCC 32 endorsed  the  e ff i ci ency and  f i na l i ty ob j ect i ves o f
com m erci a l  a rb i t ra t i on .  T h i s case  se rves as a  rem i nder to  pa rt i es en te ri ng  i n to  ag reem ents wi th  a rb i t ra t i on  cl auses tha t  the  scope  o f  revi ew o f  an
arb i t ra to r's deci si on  i n  the  com m erci a l  con text  i s na rrow. Fo r a  com prehensi ve  sum m ary o f  the  case ,  see  ou r p revi ous b l og  he re .

In  Tea l  Cedar,  the  l i censes owned  by Tea l  Cedar Products L td .  ("Tea l  Cedar" ) a l l owi ng  i t  to  ha rvest  Crown t i m ber were  nega t i ve l y a ffected  a f te r the
p rovi nce  o f  Bri t i sh  Co l um b i a  i m p l em ented  the  Forestry Revi ta l i za t i on  Act.  T he  Act  con ta i ned  a  com pensa t i on  schem e wh i ch  p rovi ded  fo r two  types o f
com pensa t i on :  (1 ) reduct i on  to  ha rvest i ng  ri gh ts (the  "Ri gh ts Com pensa t i on " );  and  (2 ) the  va l ue  o f  i m provem ents m ade  to  Crown l and  (the
" Im provem ents Com pensa t i on " ).

Tea l  Cedar su ffe red  si gn i f i can t  l osses as a  resu l t  o f  enactm en t o f  the  Act .  T he  pa rt i es en te red  i n to  nego t i a t i ons bu t  were  unab l e  to  ag ree  on  the
Im provem ents Com pensa t i on .  In  the  m ean t i m e , to  con f i rm  the i r se t t l em en t,  the  pa rt i es en te red  i n to  a  Se t t l em en t Fram ework Agreem ent wh i ch  p rovi ded
tha t  no  i n te rest  wou l d  be  payab l e  under any com pensa t i on  p rovi ded  by BC to  Tea l  Cedar.  T he  nego t i a t i ons fa i l ed  and  the  pa rt i es subm i t ted  to
a rb i t ra t i on  fo r reso l u t i on  o f  the  d i spu te .  T h ree  i ssues were  subm i t ted  to  a rb i t ra t i on :  wh i ch  va l ua t i on  m ethod  was consi sten t  wi th  the  Act ,  whe the r BC was
l i ab l e  to  pay i n te rest  regard l ess o f  the  Se t t l em en t Fram ework Agreem ent,  and  whe the r Tea l  Cedar was en t i t l ed  to  i m provem ents com pensa t i on  fo r an
una ffected  l i cense .  T he  a rb i t ra to r accep ted  the  depreci a t i on  rep l acem ent cost  m e thod ,  he l d  tha t  Tea l  Cedar was en t i t l ed  to  i n te rest  regard l ess o f  the
Se tt l em en t Fram ework Agreem ent,  and  tha t  Tea l  Cedar was no t  en t i t l ed  to  i m provem ents com pensa t i on  fo r the  una ffected  l i cense .

On  appea l  f rom  the  a rb i t ra to r's deci si on ,  the  Bri t i sh  Co l um b i a  Suprem e Court  uphe l d  the  a rb i t ra to r's award  excep t  i n  connect i on  wi th  i m provem ents
com pensa t i on ,  wh i ch  was rem i t ted  back to  the  a rb i t ra to r.  A m a j o ri ty o f  Bri t i sh  Co l um b i a  Court  o f  Appea l  a l l owed  BC's appea l ,  f i nd i ng  tha t  the  a rb i t ra to r
had  e rred  on  a l l  th ree  i ssues.

Reversi ng  the  Bri t i sh  Co l um b i a  Court  o f  Appea l  deci si on ,  and  pe rta i n i ng  to  the  p rovi nce 's Arb i t ra t i on  Act,  the  Suprem e Court  o f  Canada  he l d  tha t  cou rts
have  no  j u ri sd i ct i on  to  revi ew the  con tractua l  i n te rp re ta t i on  i ssue  i n  th i s case ,  as the  a rb i t ra to r was best  si tua ted  to  we i gh  the  factua l  m a tri x i n  h i s
i n te rp re ta t i on  o f  the  pa rt i es'  ag reem ent regard i ng  the  paym ent o f  i n te rest .  Fu rthe r,  i t  was he l d  tha t  the  court  had  no  j u ri sd i ct i on  to  revi ew the
i m provem ents com pensa t i on  i ssue ,  as i t  engaged  the  quest i on  o f  whe the r the  a rb i t ra to r co rrect l y app l i ed  the  va l ua t i on  m ethodo l ogy to  a  l i cense  — a
m i xed  quest i on  o f  l aw and  fact  wh i ch  i s beyond  appe l l a te  revi ew.

T he  Court  found  tha t  i n te rp re ta t i on  o f  the  Forest  Revi ta l i za t i on  Act  i nvo l ved  quest i ons abou t  the  b road  ca tegory o f  m e thods tha t  a re  accep tab l e  under
the  te rm s o f  the  Revi ta l i za t i on  Act  and  tha t  these  were  quest i ons o f  l aw. Op i n i ng  tha t  the  standard  o f  revi ew on  l ega l  quest i ons a ri si ng  f rom  an
arb i t ra to r's ana l ysi s o f  sta tu to ry i n te rp re ta t i on  i ssue  i s reasonab l eness,  the  Court  found  tha t  th i s standard  was no t  nega ted  i n  th i s case  i n  l i gh t  o f  the
na tu re  o f  the  quest i on  a t  i ssue  and  the  a rb i t ra to r's p resum ed expert i se .  T he  Court  found  the  a rb i t ra to r's deci si on  on  the  quest i on  o f  l aw was reasonab l e ,
i n  tha t ,  i t  fe l l  wi th i n  a  range  o f  possi b l e ,  accep tab l e  ou tcom es wh i ch  were  de fensi b l e  i n  respect  o f  the  facts and  l aw, and  the  deci si on  was j ust i f i ed ,
t ransparen t  and  i n te l l i g i b l e .

6 .       Pe rsona l  L i ab i l i ty o f  Di recto rs as Rem edy fo r Oppressi on : Wi l son  v A l ha raye ri

In  Wi l son  v A l ha raye ri ,  2017  SCC 39,  the  Suprem e Court  o f  Canada  uphe l d  the  f i nd i ng  o f  two  co rpo ra te  d i recto rs pe rsona l l y l i ab l e  to  com pensa te  a
m i nori ty sha reho l de r fo r d i l u t i on  o f  the  va l ue  o f  h i s sha res under sect i on  241  o f  the  Canada  Busi ness Corpora t i ons Act ("CBCA " ).  T h i s deci si on  con f i rm s
tha t  d i recto rs o f  a  co rpo ra t i on  can  be  he l d  pe rsona l l y l i ab l e  i n  an  oppressi on  act i on .

M r.  A l ha raye ri  was a  si gn i f i can t  m i no ri ty sha reho l de r o f  Wi 2Wi  Corpora t i on  (the  "Corpora t i on " ).  He  he l d  com m on shares and  two  cl asses o f  p re fe rred
shares –  Cl ass A and  Cl ass B.  M r.  Wi l son ,  a  d i recto r o f  the  Corpora t i on  and  a  m em ber o f  i ts aud i t  com m i t tee ,  was the  bene f i ci a l  owner o f  ano the r cl ass
o f  p re fe rred  shares –  Cl ass C.  A l l  p re fe rred  shares were  convert i b l e  i n to  com m on shares i f  the  Corpora t i on  m et f i nanci a l  ta rge ts se t  fo r each  cl ass o f
p re fe rred  shares.  In  2007 ,  the  Corpora t i on  deci ded  to  i ssue  a  p ri va te  p l acem ent o f  com m on shares,  the  e ffect  o f  wh i ch  wou l d  be  d i l u t i on  o f  any
shareho l de r's sha res who  d i d  no t  pa rt i ci pa te .  Pri o r to  the  p ri va te  p l acem ent,  the  Board  o f  the  Corpora t i on  deci ded  to  acce l e ra te  the  conversi on  o f  Cl ass
C shares i n to  com m on shares,  desp i te  doub ts as to  whe the r the  requ i red  f i nanci a l  ta rge t  had  been  m et.  Upon  Wi l son 's advocacy,  the  sam e was no t  done
fo r Cl ass A and  Cl ass B shares a l though  they m et the  requ i red  cri te ri a .  As a  resu l t ,  A l ha raye ri 's com m on shares were  d i l u ted  and  the  va l ue  o f  h i s Cl ass A
and  B shares was reduced .  He  f i l ed  an  app l i ca t i on  fo r oppressi on  under s.  241  o f  the  CBCA  aga i nst  Wi l son  and  th ree  o the r d i recto rs.

T he  Suprem e Court  was asked  to  deci de  i f  the  ci rcum stances o f  th i s case  warran ted  i m posi ng  pe rsona l  l i ab i l i ty on  the  Corpora t i on 's d i recto rs.  T he  Court
sta rted  by con f i rm i ng  the  two-p ronged  test  as se t  ou t  i n  Budd  v Gen tra  Inc. ,  1998  CanL I I  5811 (On t CA) ("Budd " ),  fo r deci d i ng  whe the r to  i m pose
persona l  l i ab i l i ty on  d i recto rs o f  co rpo ra t i ons:

the  oppressi ve  conduct  i s p roperl y a t t ri bu tab l e  to  the  d i recto r because  he  o r she  i s i m p l i ca ted  i n  the  oppressi on ;  and

the  i m posi t i on  o f  pe rsona l  l i ab i l i ty i s f i t  i n  the  ci rcum stances.

In  respect  o f  the  second  cri te ri a  above ,  i t  was he l d  tha t  whe the r i m posi t i on  o f  pe rsona l  l i ab i l i ty i s " f i t "  i s gu i ded  by fou r genera l  p ri nci p l es:  (1 ) the
oppressi on  rem edy request  m ust  i n  i tse l f  be  a  fa i r way o f  dea l i ng  wi th  the  si tua t i on ;  (2 ) any o rde r shou l d  go  no  fu rthe r than  necessary to  rect i fy the
oppressi on ;  (3 )  any o rde r m ade  m ay se rve  on l y to  vi nd i ca te  the  reasonab l e  expecta t i ons o f  secu ri ty ho l de rs,  cred i to rs,  d i recto rs o r o ff i ce rs i n  the i r
capaci ty as co rpo ra te  stakeho l de rs,  and  (4 ) a  cou rt  shou l d  consi de r the  genera l  co rpo ra te  l aw con text  i n  exe rci si ng  i ts rem ed i a l  d i scre t i on .  T h i s m eans
tha t  d i recto r l i ab i l i ty canno t  be  a  su rroga te  fo r o the r fo rm s o f  sta tu to ry o r com m on l aw re l i e f ,  pa rt i cu l a rl y where  o the r re l i e f  i s m ore  f i t t i ng .
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To de te rm i ne  whe the r oppressi on  rem edy wou l d  be  a  fa i r under the  f i rst  p ri nci p l e  ou t l i ned  above ,  the  Court  i den t i f i ed  f i ve  si tua t i ons (non-exhaust i ve )
where  pe rsona l  o rde rs aga i nst  d i recto rs a re  l i ke l y to  be  fa i r:  (a ) where  d i recto rs ob ta i n  a  pe rsona l  bene f i t  f rom  the i r conduct ;  (b ) where  d i recto rs have
i ncreased  the i r con tro l  o f  the  co rpo ra t i on  by the  oppressi ve  conduct ;  (c) where  d i recto rs have  b reached  a  pe rsona l  du ty they have  as d i recto rs;  (d ) where
d i recto rs have  m i sused  a  co rpo ra te  power;  and  (e ) where  a  rem edy aga i nst  the  co rpo ra t i on  wou l d  p re j ud i ce  o the r securi ty ho l de rs.

T he  Court  op i ned  tha t  these  fou r p ri nci p l es se rve  as "gu i deposts i n fo rm i ng  the  f l exi b l e  and  d i scre t i ona ry approach"  the  courts have  adop ted  under s.
241(3 ).  I t  found  tha t  i t  was open  to  the  t ri a l  j udge  to  a t t ri bu te  oppressi ve  conduct  to  Wi l son  and  one  o the r d i recto r because  they p l ayed  l ead i ng  ro l es i n
Board  d i scussi ons resu l t i ng  i n  the  non-conversi on  o f  A l ha raye ri 's Cl ass A and  B shares.  T h i s sa t i sf i ed  the  f i rst  cri te ri a  under the  Budd  test  and  the  t ri a l
j udge  d i d  no t  e rr i n  f i nd i ng  as such .  Under the  second  pa rt  o f  the  test ,  the  Court  found  tha t  Wi l son  had  accrued  pe rsona l  bene f i t  as a  resu l t  o f  the
oppressi ve  conduct .  T he  acce l e ra ted  conversi on  o f  Wi l son 's Cl ass C shares to  com m on shares be fo re  the  p ri va te  p l acem ent bene f i t ted  h i m  by i ncreasi ng
h i s con tro l  ove r the  Corpora t i on ,  to  the  de tri m en t  o f  A l ha raye ri .  Fu rthe r,  consi de ri ng  the  f i ve  i nd i ci a  o f  fa i rness ou t l i ned  above ,  the  t ri a l  j udge 's o rde r
aga i nst  Wi l son  was he l d  to  rep resen t  a  fa i r way o f  rect i fyi ng  the  oppressi on  and  wen t  no  fu rthe r than  necessary to  vi nd i ca te  A l ha rayeri 's reasonab l e
expecta t i ons.  T he  t ri a l  deci si on  was uphe l d .

7 .       'Worki ng  In te rest '  i s a  l ega l  te rm  o f  a rt :  IFP Techno l og i es (Canada) Inc.  v EnCana  Mi dstream and  Marke t i ng

T he  A l be rta  Court  o f  Appea l  i n  IFP Techno l og i es (Canada) Inc.  v EnCana  M i dstream  and  M arke t i ng ,  2017  ABCA 157,  he l d  tha t  tha t  the  te rm  "worki ng
i n te rest" ,  as i t  i s used  i n  the  o i l  and  gas i ndustry,  i s a  l ega l  te rm  o f  a rt .  T he  Court  a l so  m ade  i m portan t  f i nd i ngs abou t  the  re l evance  o f  evi dence
surround i ng  the  execu t i on  o f  a  con tract  i n  i n te rp re t i ng  such  a  te rm . A l though  th i s case  p rovi des som e cl a ri ty as to  wha t  "worki ng  i n te rest"  m eans i f  used
i n  an  o i l  and  gas con tract ,  i t  a l so  se rves as a  rem i nder to  pa rt i es tha t  i f  they i n tend  the  te rm  to  m ean  som eth i ng  e l se ,  they wou l d  have  to  be  exp l i ci t
abou t  i t  bo th  i n  the  con tract  and  i n  nego t i a t i ons l ead i ng  up  to  i ts execu t i on .

Som et i m e  i n  the  l a te  1980s o r ea rl y 1990s,  IFP Techno l og i es (Canada) Inc.  ("IFP" ) and  the  p redecessor com pany to  PanCanad i an  Resources ("PCR" )
en te red  i n to  a  techno l ogy l i cenci ng  ag reem ent (the  "T LA" ) g ran t i ng  IFP a  3% g ross ove rri d i ng  roya l ty ove r ce rta i n  l ands (the  "Eyeh i l l  Lands" ) owned  by
PCR i n  exchange  fo r PCR's  use  o f  ce rta i n  techno l ogy owned  by IFP. A t  the  t i m e ,  bo th  PCR and  IFP were  o f  the  vi ew tha t  p ri m ary p roduct i on  o f  the
Eyeh i l l  Lands was a t  an  end ,  bu t  fu rthe r p roduct i on  cou l d  be  ob ta i ned  th rough  a  steam -assi sted  g ravi ty d ra i nage  opera t i on .  Nego t i a t i ons ensued  and
the  pa rt i es en te red  i n to  an  ag reem ent whereby PCR g ran ted  to  IFP a  20% worki ng  i n te rest  i n  the  Eyeh i l l  l ands.  Under the  con tract  be tween  IFP and
PCR, PCR had  bo th  a  ri gh t  o f  f i rst  re fusa l  ove r the  Eyeh i l l  Lands and  ri gh t  to  consen t  (o r no t) to  any d i sposi t i on  by PCR o f  i ts i n te rest ,  so  l ong  as such
consen t  was no t  un reasonab l y wi thhe l d .

Af te r som e t i m e , PCR nego t i a ted  a  fa rm ou t o f  i ts rem a i n i ng  i n te rests i n  the  Eyeh i l l  Lands wi th  Wi se r Oi l  Com pany o f  Canada  ("Wi se r" ).  IFP d i d  no t
exe rci se  i ts ROFR ri gh ts and  d i d  no t  consen t  to  PCR's t ransfe r o f  i ts i n te rest  to  Wi se r,  as Wi se r i n tended  to  p roduce  the  Eyeh i l l  Lands i n  a  way tha t
wou l d  render SAGD p roduct i on  i m possi b l e .  No twi thstand i ng  IFP 's l ack o f  consen t ,  PCR transfe rred  i ts i n te rest  i n  the  Eyeh i l l  Lands to  Wi se r bu t
i ndem n i f i ed  Wi se r aga i nst  any fu tu re  cl a i m s m ade  by IFP. Wi se r p roceeded  wi th  i ts p l ans to  p roduce  the  Eyeh i l l  Lands by conven t i ona l  m e thods.  IFP
sued  PCR fo r b reach  o f  con tract  and  cl a i m ed  dam ages fo r sam e, an  accoun t i ng  o f  ne t  revenue  f rom  the  Eyeh i l l  Lands,  o r $45  m i l l i on  i n  dam ages.

T he  t ri a l  j udge  concl uded  tha t  IFP re ta i ned  i ts 20% worki ng  i n te rest  on l y i n  the rm a l  and  o the r enhanced  recovery opera t i ons a t  Eyeh i l l  Lands.  Fu rthe r,
i t  was he l d  tha t  IFP un reasonab l y wi thhe l d  i ts consen t  to  the  d i sposi t i on  o f  PCR's i n te rest  i n  the  sa i d  l ands to  Wi se r.  As a  resu l t ,  PCR d i d  no t  b reach  the
consen t  requ i rem en t found  i n  the  ag reem ent be tween  the  pa rt i es.  T he  t ri a l  j udge  decl i ned  to  award  any dam ages on  the  basi s tha t  do i ng  so  wou l d  be
g i vi ng  IFP be t te r con tractua l  ri gh ts than  wha t  i t  had  nego t i a ted .  IFP appea l ed .

T he  Court  o f  Appea l  he l d  tha t  "worki ng  i n te rest" ,  as i t  was used  i n  the  ag reem ent be tween  IFP and  PCR, i s a  l ega l  te rm  o f  a rt  and  has a  speci f i c
m ean i ng  i n  the  o i l  and  gas i ndustry and  "const i tu tes the  pe rcen tage  o f  ownersh i p  tha t  an  owner has to  exp l o re ,  d ri l l ,  and  p roduce  m i ne ra l s f rom  the
l ands i n  quest i on ."  T he  i ndustry m ean i ng  o f  the  te rm  can  be  re l i ed  upon  when  such  te rm  i s used  i n  a  con tract  be tween  the  pa rt i es un l ess the  m ean i ng
i s changed  by exp l i ci t  ag reem ent be tween  them . I t  was he l d  tha t  the  t ri a l  j udge  e rred  when  he  fa i l ed  to  app l y the  i ndustry standard  de f i n i t i on  o f
"worki ng  i n te rest"  as i t  was used  i n  the  ag reem ent be tween  IFP and  PCR, and  tha t  PCR cl ea rl y conveyed  to  IFP a  20% worki ng  i n te rest  i n  a l l  m i ne ra l s i n
the  Eyeh i l l  Lands.

T he  Court  o f  Appea l  a l so  found  tha t  i t  i s an  e rro r o f  l aw fo r a  t ri a l  j udge  to  no t  consi de r evi dence  o f  the  ci rcum stances su rround i ng  a  con tract 's
fo rm at i on .  Evi dence  o f  the  su rround i ng  ci rcum stances i s adm i ssi b l e  even  i f  the re  i s no  am b i gu i ty i n  the  con tract .  T he  p resence  o f  an  "en t i re
agreem ent"  cl ause  d i d  no t  change  th i s resu l t .

T h i s case  p rovi des som e ce rta i n ty regard i ng  the  m ean i ng  o f  worki ng  i n te rest ,  bu t  a l so  adds po ten t i a l  fo r fu tu re  uncerta i n ty fo r i ndustry pa rt i ci pan ts as
wha t const i tu tes "standard  m ean i ng"  o f  a  l ega l  te rm  o f  a rt  m ay be  deba tab l e  i n  fu tu re  cases.

8 .       ROFRs i n  l i gh t  o f  du ty o f  good  fa i th  pe rfo rm ance  o f  con tracts:  North rock Resources v ExxonMob i l  Canada  Energy

In  August ,  the  Saska tchewan  Court  o f  Appea l  i n  North rock Resources v ExxonM ob i l  Canada  Energy,  2017  SKCA 60,  d i sm i ssed  an  appea l  by North rock
Resources ("North rock" ) and  p rovi ded  m uch  needed  i nsi gh t  i n to  the  i n te ract i on  be tween  ROFR p rovi si ons and  the  du ty o f  good  fa i th  to  be  exe rci sed  i n
con tractua l  pe rfo rm ance .

North rock's cl a i m s aga i nst  ExxonM ob i l  Canada  Energy ("Exxon" ) a rose  as a  resu l t  o f  a  t ransact i on  i n  wh i ch  Exxon  d i sposed  o f  som e o f  i ts Saska tchewan
o i l  and  gas i n te rests i n  wha t  a re  ca l l ed  busted -bu t te rf l y t ransact i ons.  Exxon  structu red  the  t ransact i ons th i s way so  tha t  i t  cou l d  ach i eve  favourab l e  tax
resu l ts.

T he  cen tra l  i ssue  i n  th i s case  was whe the r Exxon  b reached  ROFR ob l i ga t i ons i t  owed  to  North rock as pa rt  o f  the  sa l e  p rocess.  North rock asse rted  tha t ,
regard l ess o f  how i t  was to  occu r,  the  pu rpose  and  e ffect  o f  the  sa l e  t ransact i on  was d i sposi t i on  o f  i ts ROFR-t i ed  i n te rests and  thus the  t ransact i ons
tri gge red  i ts f i rst -re fusa l  ri gh ts.

T he  t ri a l  j udge  d i sm i ssed  a l l  o f  North rock's cl a i m s,  f i nd i ng  tha t  on  a  p l a i n  read i ng  o f  the  ROFRs i n  the i r g ram m at i ca l  and  o rd i na ry sense ,  they d i d  no t
app l y to  a  busted -bu t te rf l y t ransact i on  a t  i ssue .  T he  t ri a l  j udge  fu rthe r found  tha t  Exxon  had  no t  b reached  i ts du ty o f  good  fa i th  to  North rock because  i t
d i d  no t  l i e ,  m i sl ead ,  and  d i d  no t  use  the  busted -bu t te rf l y st ructu re  fo r the  pu rpose  o f  avo i d i ng  ROFRs.

T he  Saska tchewan  Court  o f  Appea l  found  tha t  by the i r te rm s,  the  ROFRs on l y app l i ed  to  the  d i sposi t i on  o f  i n te rests ,  no t  to  change-o f-con tro l
t ransact i ons.  I t  he l d  tha t  the  ROFRs a t  i ssue  pe rm i t ted ,  i n  genera l ,  the  assi gnm ent o f  ROFR-t i ed  i n te rest  to  an  a ff i l i a te  o f  the  assi gnor bu t  were  si l en t
on  the  subsequen t  d i sposi t i on  o f  the  shares o f  the  assi gnee  a ff i l i a te .  On  the  o the r hand ,  the  ROFRs speci f i ca l l y excl uded  ce rta i n  t ransact i ons f rom  the i r
scope .  I t  was un i m portan t  tha t  Exxon  was se l l i ng  a l l  o r substan t i a l l y a l l  o f  i ts i n te rest  to  a  th i rd  pa rty,  wha t  was i m portan t  was tha t  i t  cou l d  do  so  wi thou t
t ri gge ri ng  the  ROFRs. T he  ROFRs d i d  no t  app l y to  a l l  d i sposi t i ons o f  ROFR-t i ed  i n te rests to  th i rd  pa rt i es.   Fu rthe r,  the  Court  o f  Appea l  he l d  tha t  the  t ri a l
j udge 's f i nd i ng  tha t  the  ROFRs d i d  no t  app l y to  the  busted -bu t te rf l y st ructu red  sa l e  was to  be  a ffo rded  due  de fe rence  because  i t  was based  on  two
cri t i ca l  f i nd i ngs o f  fact :

1.  i n  nega t i ve  te rm s,  Exxon  had  no t  been  m ot i va ted  by a  desi re  to  avo i d  t ri gge ri ng  the  ROFR p rovi si ons;  and

2.  i n  posi t i ve  te rm s,  Exxon  had  p re fe rred  a  busted -bu t te rf l y st ructu re  because  i t  was m ot i va ted  by tax consi de ra t i ons.

Exxon  was found  to  no t  have  b reached  i ts du ty o f  good  fa i th  to  North rock and  the  t ri a l  deci si on  was found  to  be  consi sten t  wi th  p ri nci p l es estab l i shed
i n  Bhasi n  v Hrynew  and  ea rl i e r au tho ri t i es.  To  the  con tra ry,  the  Court  o f  Appea l  concl uded  tha t  to  accep t  North rock's a rgum ent i n  th i s case  wou l d
" i m pruden t l y b roaden  the  du ty o f  good  fa i th  i n  com m erci a l  re l a t i ons."1 .
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Al though  North rock does no t  stand  fo r the  p roposi t i on  tha t  ROFRs canno t  app l y to  a l l  t ransfe rs o f  i n te rest  to  th i rd  pa rt i es,  i t  em phasi zes tha t  the
even tua l  resu l t  i n  such  cases wou l d  depend  on  the  ba rga i n  reached  be tween  pa rt i es,  especi a l l y when  they a re  soph i st i ca ted .  T he  Court  wi l l  no t  i m p l y,
o r read  i n to  the  ag reem ent,  a  te rm  tha t  i s no t  supported  by the  ag reem ent as a  who l e .   

9 .       Fracki ng  Re l a ted  Pa ten t  Decl a red  Inva l i d :  Packers P l us Energy Servi ces Inc.  v Essen t i a l  Energy Servi ces L td .

In  th i s case  Packers P l us Energy Servi ces Inc.  v Essen t i a l  Energy Servi ces L td . ,  2017  FC 1111,  the  Federa l  Court  decl a red  a  f racki ng -re l a ted  pa ten t  he l d
by Packers P l us Energy Servi ces Inc.  ("Packers" ) to  be  i nva l i d  and  d i sm i ssed  i ts cl a i m  fo r pa ten t  i n f ri ngem ent aga i nst  seve ra l  l a rge  o i l f i e l d  se rvi ces
com pan i es.  T he  pa ten t  a t  i ssue  covered  a  m ethod  o f  f ractu ri ng  techno l ogy re fe rred  to  as open-ho l e ,  m u l t i -stage  ba l l  d rop  f ractu ri ng  tha t  has had
wi despread  use .

T he  case  i s a  si gn i f i can t  pa ten t  deci si on  and  a l so  p rovi des i m portan t  com m enta ry wi th  respect  to  con f i den t i a l i ty ob l i ga t i ons i n  the  o i l  and  gas i ndustry.  
Fu rthe r,  had  Packers been  successfu l  i n  i ts cl a i m s,  i t  wou l d  have  resu l ted  i n  wi despread  i m p l i ca t i ons fo r the  nam ed de fendan ts to  the  act i on  as we l l  as
to  a  wi de  va ri e ty o f  acto rs i n  the  o i l  pa tch .  T he  m ethodo l ogy fo r ca l cu l a t i ng  dam ages i n  the  pa ten t  con text  wou l d  i nva ri ab l y have  resu l ted  i n  a
si gn i f i can t  dam ages award .  In  pa rt i cu l a r,  as aga i nst  Harvest  Opera t i ons Corp .  (the  so l e  upstream  p roducer tha t  was a  pa rty to  the  act i on ),  Packers was
seeki ng  d i sgo rgem ent o f  p ro f i ts f rom  wha t i t  cl a i m ed  was enhanced  hyd rocarbon  recovery f rom  the  use  o f  the  techno l ogy.  Success i n  th i s act i on  cou l d
have  been  p receden t  fo r Packers to  pu rsue  si m i l a r cl a i m s aga i nst  o the r upstream  p roducers.  

T he  deci si on  i nvo l ved  fou r separa te  pa ten t  i n f ri ngem ent cl a i m s re l a t i ng  to  i ts pa ten t  aga i nst  Essen t i a l  Energy Servi ces ("Essen t i a l " ),  Baker Hughes
Canada  Com pany,  Wea the rfo rd  Canada  L td .  and  Harvest  Opera t i ons Corp . ,  and  Resource  We l l  Com p l e t i on  Techno l og i es Inc.  (and  va ri ous o the r re l a ted
part i es).  T he  Federa l  Court  conso l i da ted  pa rt  o f  the  p roceed i ngs,  heari ng  the  cl a i m  fo r i n f ri ngem ent aga i nst  Essen t i a l  and  the  coun te rcl a i m s o f  a l l  o f
the  de fendan ts tha t  the  pa ten t  was i nva l i d  i n  a  t ri a l  i n  ea rl y 2017 .   Had  Packers been  successfu l ,  t ri a l s on  the  i ssue  o f  pa ten t  i n f ri ngem ent fo r the  o the r
de fendan ts and  the  de te rm i na t i on  o f  dam ages were  se t  to  be  heard  i n  2018 .  As the re  can  be  no  i n f ri ngem ent i f  the re  i s no  va l i d  pa ten t ,  the  Court 's
deci si on  i s de te rm i na t i ve  o f  a l l  i ssues,  sub j ect  to  any appea l  by Packers.

T he  Federa l  Court  consi de red  two  m a i n  i ssues as pa rt  o f  th i s deci si on :  1 ) d i d  Essen t i a l  i n f ri nge  the  pa ten t ;  and  2 ) was the  pa ten t  i nva l i d?

T he  Court  found  no  evi dence  o f  i n f ri ngem ent,  e i the r d i rect l y by Essen t i a l ,  by i nducem ent o f  Essen t i a l 's custom ers (upstream  p roducers) o r th rough  the
com b i ned  ro l e  i t  p l ayed  wi th  o the r acto rs i nvo l ved  a t  a  we l l si te  (fo r exam p l e  an  opera to r,  o r a  d ri l l i ng  o r f ractu ri ng  com pany,  e tc. ).

On  the  va l i d i ty o f  the  pa ten t ,  the  Court  found  tha t  the  pa ten t  was i nva l i d  fo r two  reasons:  1 ) the  sub j ect  m a tte r o f  the  pa ten t  had  been  p revi ousl y
d i scl osed  by Packers;  and  2 ) the  sub j ect  m a tte r o f  the  pa ten t  was obvi ous and  no t  capab l e  o f  be i ng  pa ten ted .

A pa ten t  i s on l y va l i d  i f  i t  cove rs an  i nven t i on  tha t  i s t ru l y new, use fu l  and  unobvi ous.  I f  a  pa rty m akes a  pub l i c d i scl osu re  o f  a  pa ten t  p ri o r to  a  year
be fo re  f i l i ng  the  pa ten t ,  o r the  pa ten t  i s so  obvi ous i t  i s no t  t ru l y nove l ,  then  i t  i s i nva l i d .

Packers adm i t ted  tha t  i t  had  m ade  pub l i c d i scl osu res by,  am ong  o the r th i ngs,  p resen t i ng  the  techno l ogy to  va ri ous custom ers p ri o r to  pa ten t i ng  the
techno l ogy.  However,  i t  asse rted  tha t  any such  d i scl osu res were  m ade  con f i den t i a l l y (an  excep t i on  to  the  one  year ru l e ).  Packers a rgued  tha t  du t i es o f
con f i den t i a l i ty a rose  th rough  an  i ndustry standard  regard i ng  con f i den t i a l i ty,  o ra l  rep resen ta t i ons i t  m ade  to  reci p i en ts o f  the  i n fo rm at i on  and  by
stam p i ng  docum ents as con f i den t i a l .

T he  Court  found  tha t  the re  was no  exp l i ci t  and  b i nd i ng  o ra l  o r wri t ten  ag reem ent i n  p l ace  tha t  the  i n fo rm at i on  was to  be  kep t  con f i den t i a l .  T he  Court
a l so  no ted  tha t  standard  i ndustry p ract i ce  i n  the  o i l  and  gas i ndustry was i n  fact  to  com m i t  ob l i ga t i ons o f  con f i den t i a l i ty to  wri t ten  ag reem ents g i ven
the  h i gh l y com pet i t i ve  envi ronm ent tha t  exi sts.  I t  no ted  tha t  bo i l e rp l a te  "Con f i den t i a l "  l abe l s on  docum ents a re  no t  l ega l l y b i nd i ng  ob l i ga t i ons o f
con f i den t i a l i ty.

Last l y,  the  Court  he l d  tha t  the  i nven t i on  was obvi ous and  no t  capab l e  o f  be i ng  pa ten ted  because  the  m ethod  o f  f ractu ri ng  wou l d  have  been  obvi ous to
a  ski l l ed  pe rson  a t  the  t i m e  the  pa ten t  was f i l ed .  On  revi ew o f  evi dence  re l a t i ng  to  the  sta te  o f  the  i ndustry a t  the  t i m e ,  the  Court  he l d  i t  d i d  no t
rep resen t  an  advance  on  the  sta te  o f  the  a rt  and  was obvi ous to  t ry.

We expect  an  appea l  o f  th i s m a tte r to  be  fo rthcom i ng .  BLG was counse l  to  the  De fendan ts Weathe rfo rd  Canada  L td .  and  Harvest  Opera t i ons Corp .  a t
t ri a l .

10 .   Se t-o ff :  Spyg l ass Resources Corp  v Bonavi sta  Energy Corpora t i on

In  Spyg l ass Resources Corp  v Bonavi sta  Energy Corpora t i on ,  2017  ABQB 504,  the  A l be rta  Court  o f  Queen 's Bench  appears to  have  expanded  the  scope
o f  se t-o ff  i n  o i l  and  gas con tracts,  approvi ng  an  opera to r's se t-o ff  o f  j o i n t  roya l ty cred i ts aga i nst  the  non-opera to r's sha re  o f  abandonm ent and
decom m i ssi on i ng  costs.

In  Spyg l ass ,  Bonavi sta  Energy Corpora t i on  ("Bonavi sta " ) was the  opera to r o f  a  num ber o f  we l l s,  com pressors and  p i pe l i nes i n  A l be rta  fo r i tse l f  and  the
non-opera to r,  Spyg l ass Resources Corp .  ("Spyg l ass" ).   In  acco rdance  wi th  i ts p ract i ce ,  Bonavi sta  used  one  j o i n t  accoun t  to  adm i n i ste r a l l  the  revenues
and  costs fo r the  p ro j ect  no twi thstand i ng  tha t  the  l and  and  faci l i t i es were  governed  by d i ffe ren t  opera t i ng  and  accoun t i ng  p rocedures.  T he  m a i n  p ro j ect
ag reem ents were  a  Construct i on ,  Ownersh i p  and  Opera t i ng  Agreem ent fo r the  p l an t  ("CO&O") and  a  Jo i n t  Opera t i ng  Agreem ent ("JOA" ) fo r the  we l l s
tha t  i nco rpo ra ted  a  1990  CAPL Opera t i ng  Procedure  ("1990  CAPL" ).  As pa rt  o f  i ts o ri g i na l  regu l a to ry approva l  fo r the  p ro j ect  f rom  the  A l be rta  Energy
Regu l a to r (the  "AER" ),  Bonavi sta  was requ i red  to  p repare  a  Decom m i ssi on i ng  and  Land  Recl am at i on  P l an  ("Decom m i ssi on i ng  P l an" ) i n  case  the  p l an t
stopped  opera t i ng .

In  l a te  2011 ,  the  AER i ssued  a  pe rm anen t shu t-i n  o rde r o f  the  we l l s,  and  as a  resu l t  Bonavi sta  and  Spyg l ass were  en t i t l ed  to  gas-ove r-b i tum en  roya l ty
cred i ts ("GOB Cred i ts" ).  Som et i m e  l a te r,  the  p l an t  ceased  p roduct i on  and  Bonavi sta  began  decom m i ssi on i ng  the  p l an t  and  abandon i ng  the  p i pe l i nes,
i n  acco rdance  wi th  the  Decom m i ssi on i ng  P l an .  T he  CO&O requ i red  the  Opera to r to  cl ean  up  and  resto re  the  si te ,  even  wi thou t  the  approva l  o f  the
opera t i ng  com m i t tee .  Each  m on th ,  Bonavi sta  i ssued  Spyg l ass one  j o i n t  i n te rest  b i l l  ("JIB" ) fo r the  j o i n t  accoun t ,  de ta i l i ng  each  cost  bo rne  by the
pro j ect  and  the  GOB Cred i t ,  and  ne t ted  the  GOB Cred i t  aga i nst  Spyg l ass's sha re  o f  costs.  Spyg l ass d i spu ted  the  costs and  d i d  no t  pay the  ba l ance
owi ng .

Subsequen t l y,  Spyg l ass en te red  rece i ve rsh i p  i n  Novem ber 2015  and  Ernst  &  Young  was appo i n ted  i ts rece i ve r (the  "Rece i ve r" ).  T he  rece i ve r dem anded
the  re tu rn  o f  Spyg l ass's i n te rest  i n  the  GOB Cred i ts tha t  had  been  ne t ted  aga i nst  Spyg l ass's sha re  o f  costs.  T he  rece i ve r sough t  a  decl a ra t i on ,  i n te r a l i a,
tha t  Bonavi sta  was no t  en t i t l ed  to  exe rci se  se t-o ff  ri gh ts aga i nst  Spyg l ass.

T he  Court  found  tha t  the  facts o f  th i s case  supported  each  o f  the  th ree  types o f  se t-o ff ,  i .e .  con tractua l ,  l ega l ,  and  equ i tab l e  se t-o ff .  T he  Court  found
tha t  a l though  the  CO&O and  JOA crea ted  d i ffe ren t  se t-o ff  ri gh ts wi th  GOB Cred i ts a ri si ng  under the  JOA and  decom m i ssi on i ng  costs under the  CO&O,
the  ag reem ents i n  the  aggrega te  shou l d  be  i n te rp re ted  as pe rm i t t i ng  ne t t i ng  o f  costs aga i nst  cred i ts to  p rom ote  busi ness e ff i cacy.

Furthe r,  the  am oun ts owi ng  by Spyg l ass were  asce rta i nab l e  th rough  the  de l i ve ry o f  the  m on th l y JIBs by Bonavi sta  and  such  am oun ts crysta l l i zed  when
the  t i m e  pe ri od  fo r them  to  be  pa i d  exp i red .  As a  resu l t ,  the  ci rcum stances i n  th i s case  a l so  warran ted  l ega l  se t-o ff .
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In  add i t i on ,  the  Court  ag reed  wi th  Bonavi sta  tha t  the  costs were  a  d i rect  resu l t  o f  the  shu t-i n  o rde r,  and  the  shu t-i n  o rde r l ed  d i rect l y to  the  GOB
Cred i ts.  T hus,  the  sam e o rde r gave  ri se  to  the  requ i rem en ts to  i ncu r the  costs and  the  GOB Cred i ts,  warran t i ng  app l i ca t i on  o f  equ i tab l e  se t-o ff  i n  the
ci rcum stances.

By:  M i l es F.  P i t tm an,  M i chae l  A M ari on ,  A l an  Ross,  Karen  A Sa l m on, Ri ck Wi l l i am s,  Aro ra  Ram i nder

Servi ces:  Envi ronm enta l ,  Com m erci a l  L i t i ga t i on,  Appe l l a te  Advocacy,  Inso l vency & Restructu ri ng,  M ergers & Acqu i si t i ons,  Energy - Oi l  &  Gas,  Energy -
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1 Nor thr ock at par a 44.
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