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Pan American Silver Resolves Human Rights Claim Against Tahoe
On Ju l y 30 ,  Pan  Am eri can  S i l ve r announced  the  reso l u t i on  o f  Graci a  v.  Tahoe  Resources Inc. T h i s m arks the  concl usi on  o f  the  f i rst  o f  th ree  cl a i m s
aga i nst  Canad i an  m i n i ng  com pan i es by fo re i gn  p l a i n t i f fs re l a t i ng  to  a l l ega t i ons o f  hum an ri gh ts abuses ab road .

T he  Garci a  case  concerned  the  2013  shoo t i ng  o f  p ro testo rs by securi ty fo rces a t  the  Escoba l  m i ne  i n  Gua tem a l a ,  owned  and  opera ted  by M i ne ra  San
Rafae l ,  a  subsi d i a ry o f  BC’s Tahoe  Resources.  Ind i vi dua l s i n j u red  i n  the  shoo t i ng  b rough t  the i r cl a i m  aga i nst  Tahoe  i n  Bri t i sh  Co l um b i a ,  seeki ng  to
p i e rce  the  co rpo ra te  ve i l .  Tahoe  i n i t i a l l y succeeded  a t  d i sm i ssi ng  the  cl a i m , bu t  the  BC Court  o f  Appea l  ove rru l ed  the  t ri a l  cou rt  deci si on .  T he  Suprem e
Court  o f  Canada  den i ed  l eave  to  appea l  i n  2017  and  the  case  was p roceed i ng  to  t ri a l  on  the  m eri ts.

Pan  Am eri can  S i l ve r then  acqu i red  Tahoe  on  February 22 ,  2019  and  began  e ffo rts to  reso l ve  the  cl a i m .

In  announci ng  the  reso l u t i on ,  “Pan  Am eri can ,  on  beha l f  o f  Tahoe ,  acknowl edge [d ]  tha t  the  shoo t i ng  on  Apri l  27 ,  2013 ,  i n f ri nged  the  hum an ri gh ts o f
the  p ro teste rs.” T he  com pany,  on  beha l f  o f  Tahoe ,  a l so  apo l og i zed  “to  the  vi ct i m s and  to  the  com m un i ty. ” (T he  BC Apo l ogy Act cl a ri f i es tha t  i ssu i ng  an
apo l ogy does no t  const i tu te  an  adm i ssi on  o f  fau l t  o r l i ab i l i ty,  o r acknowl edgem ent o f  l i ab i l i ty,  and  i s no t  adm i ssi b l e  i n  cou rt  as evi dence  o f  fau l t  o r
l i ab i l i ty. )

T h i s sta tem en t i s the  f i rst  t i m e  a  Canad i an  m i n i ng  com pany pub l i cl y acknowl edged  hum an ri gh ts abuses com m i t ted  i n  i ts opera t i ons ab road .

Addressing human rights is a competitive advantage

Reso l vi ng  the  cl a i m  rep resen ts a  de l i be ra te  st ra tegy and  roadm ap fo r i m proved  g l oba l  opera t i ons fo r extract i ve  com pan i es.  Pan  Am eri can ’s com m un i ty
engagem ent and  e ffo rts to  assi st  the  Gua tem a l an  governm ent to  conduct  i nd i genous consu l ta t i ons concern i ng  the  Escoba l  m i ne  dem onstra te  the
com pet i t i ve  advan tages ava i l ab l e  to  com pan i es tha t  engage  p roact i ve l y on  hum an ri gh ts.

Tahoe ’s i nvestm en t i n  Gua tem a l a  faced  a  se ri ous cha l l enge .  Gua tem a l a ’s Suprem e Court  suspended  the  m i ne ’s l i cence  i n  Sep tem ber 2018  fo r fa i l u re
to  p roperl y consu l t  wi th  Ind i genous peop l es.  In  add i t i on ,  l oca l  com m un i t i es b l ockaded  the  road  to  the  m i ne ,  wh i ch  i s st i l l  ongo i ng .

Acknowl edg i ng  the  hum an ri gh ts vi o l a t i ons and  i ssu i ng  an  apo l ogy i s a  step  fo rward  towards peace fu l l y reso l vi ng  ou tstand i ng  i ssues.  T he  t rust  and
goodwi l l  i t  bu i l ds wi th  l oca l  com m un i t i es crea tes an  opportun i ty tha t  d i d  no t  o the rwi se  exi st ,  and  i m proves the  p rospects fo r resum i ng  opera t i ons.

Canad i an  com pan i es wi th  g l oba l  opera t i ons shou l d  st rong l y consi de r fo l l owi ng  th i s l ead  and  engage  ea rl y and  p roact i ve l y on  hum an ri gh ts i ssues.

Changing government expectations

Engag i ng  wi th  and  dem onstra t i ng  a  com m i tm en t to  respect i ng  hum an ri gh ts ab road  a l so  a l i gns wi th  the  Governm ent o f  Canada ’s expecta t i ons fo r
Canad i an  busi nesses.

Governm ent-l ed  consu l ta t i on  on  busi ness and  hum an ri gh ts l eg i sl a t i on  begun  i n  sp ri ng  2019  i nd i ca tes the  governm ent i s consi de ri ng  m anda t i ng
Canad i an  com pan i es to  respect  hum an ri gh ts wi th i n  the i r g l oba l  opera t i ons and  supp l y cha i ns.

T he  new Canad i an  Om budsperson  fo r Responsi b l e  En te rp ri se  (CORE) i s ano the r a t tem pt to  ensure  Canad i an  com pan i es respect  hum an ri gh ts ab road .  In
add i t i on  to  reso l vi ng  d i spu tes be tween  l oca l  com m un i t i es and  com pan i es,  the  CORE i s tasked  wi th  advi si ng  com pan i es on  responsi b l e  busi ness conduct
and  p rom ot i ng  i m p l em enta t i on  o f  the  UN Gu i d i ng  Pri nci p l es on  Busi ness and  Hum an Ri gh ts and  the  OECD Gu i de l i nes fo r M u l t i na t i ona l  En te rp ri ses.

Hum an ri gh ts can  a l so  a ffect  a  com pany’s access to  t rade  f i nance .  In  M ay 2019 ,  Export  Deve l opm ent Canada  re l eased  i ts hum an ri gh ts po l i cy wh i ch
i n teg ra tes hum an ri gh ts due  d i l i gence  based  on  the  UN Gu i d i ng  Pri nci p l es i n to  i ts assessm ent p rocess.

Moving forward on human rights

Com pan i es l ooki ng  to  avo i d  even ts l i ke  those  tha t  occu rred  a t  the  Escoba l  m i ne  and  to  m i t i ga te  consequen t i a l  f i nanci a l  and  repu ta t i ona l  ri sk can  do  so
by adheri ng  to  the  UN Gu i d i ng  Pri nci p l es and  OECD Gu i de l i nes.  A key step  i n  the  p rocess i s to  pe rfo rm  hum an ri gh ts due  d i l i gence  as requ i red  by these
i nstrum en ts.  A com pany’s com m i tm en t to  hum an ri gh ts shou l d  a l so  i n fo rm  p roact i ve  re l a t i ons wi th  l oca l  stakeho l de rs to  i den t i fy and  reso l ve  i ssues
be fo re  they m ate ri a l i ze .

Hum an ri gh ts due  d i l i gence  pe rm i ts com pan i es to  i den t i fy adverse  i m pacts be fo re  they happen .  Com pan i es can  then  take  steps,  toge the r wi th  o the r
stakeho l de rs,  to  p reven t  and  m i t i ga te  those  adverse  i m pacts.  Taki ng  these  steps a t  the  ou tse t  and  m on i to ri ng  hum an ri gh ts ove r the  course  o f  a  p ro j ect
p reven ts i ssues f rom  esca l a t i ng .  T h i s l essens the  chance  o f  nega t i ve  consequences f rom  ensu i ng ,  l i ke  the  suspensi on  o f  a  m i n i ng  l i cence ,  p ro tests by
d i sa ffected  com m un i t i es,  and  l awsu i ts o r com p l a i n ts to  the  CORE.

Canad i an  com pan i es wi th  opera t i ons ab road  shou l d  no t  to  wa i t  fo r the  reso l u t i on  o f  the  two  o the r l ega l  cl a i m s aga i nst  m i n i ng  com pan i es to  exam i ne
the  hum an ri gh ts i m pacts o f  the i r own  opera t i ons.  T hose  cl a i m s m ay p rovi de  gu i dance  on  the  exten t  to  wh i ch  com pan i es m ay be  l ega l l y l i ab l e  fo r acts
tha t  occu r ab road  i n  speci f i c si tua t i ons.  T he  cl a i m s,  however,  wi l l  no t  change  the  fact  tha t  com pan i es wi th  st rong  com m i tm en ts to  respect i ng  hum an
ri gh ts wi l l  be  m ore  successfu l  i n  the i r opera t i ons than  those  tha t  do  no t .
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BLG advi sed  Pan  Ameri can  on  i ts acqu i si t i on  o f  Tahoe .
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