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ARTICLE

Valuation issues and nil Premium transactions during the COVID-19 pandemic
Th i s i s the  fou rth  pa rt  o f  a  se ri es focusi ng  on  cu rren t  M&A trends,  opportun i t i es and  cha l l enges

T h i s yea r,  the  COVID-19  pandem i c has a ffected  M &A va l ua t i ons re l a t i ng  to  po ten t i a l  t ransact i ons,  am ong  o the r m a tte rs.  In  pa rt i cu l a r,  the re  i s a
renewed  i n te rest  i n  M &A transact i ons wi th  a  n i l  p rem i um , o f ten  characte ri zed  as a  m erger o f  equa l s t ransact i on .

T h i s a rt i cl e  wi l l  d i scuss a  num ber o f  cu rren t  i ssues regard i ng  va l ua t i on  m atte rs i n  the  cu rren t  M &A envi ronm ent,  and  exam i ne  se l ect  aspects associ a ted
wi th  a  renewed  i n te rest  i n  n i l  p rem i um  transact i ons.

Pre-existing M&A tension

Tensi on  exi sted  i n  the  M &A space  p ri o r to  the  COVID-19  pandem i c.  On  one  hand ,  acqu i ro rs were  re t i cen t  to  com m i t  to  t ransact i ons tha t  cou l d  be
vi ewed  as too  expensi ve  a t  the  t i m e  o r a f te r the  fact .  A si gn i f i can t  cause  fo r th i s was l i ke l y the  ‘hangover’ f rom  b l ockbuste r t ransact i ons i n  the  p revi ous
decade  fo r wh i ch ,  subsequen t  to  cl osi ng ,  the  genera l  m arke t  sen t i m en t was tha t  acqu i ro rs had  ove rpa i d .  Converse l y,  ta rge t  com pan i es were  concerned
abou t  underse l l i ng .  In  the  resource  secto r,  acqu i ro rs and  ta rge ts eyed  chang i ng  com m od i ty p ri ces,  wh i ch  depend i ng  on  the  d i rect i on  o f  the  change ,  had
the  po ten t i a l  to  cause  pa rt i ci pan ts to  reg re t  acqu i si t i ons and  d raw the  anger o f  sha reho l de rs.  In  add i t i on ,  M &A ta rge ts m ay have  had  va l ue  expecta t i ons
based  on  p revi ous,  h i gher va l ua t i ons tha t  were  no t  sha red  by o the r m arke t  pa rt i ci pan ts.  As a  resu l t ,  the  t i m e  i m m ed i a te l y p ri o r to  the  COVID-19
pandem i c was no t  ‘sm oo th  sa i l i ng ’ fo r M &A.

Genera l  M &A consi de ra t i ons resu l t i ng  f rom  COVID-19  have  been  addressed  i n  p ri o r a rt i cl es fo r boards o f  d i recto rs o f  acqu i ro rs and  o f  ta rge ts.

COVID-19 impact on M&A valuations

Fo l l owi ng  the  on  se t  o f  the  COVID-19  pandem i c,  t ransact i ons i nvo l vi ng  st rong  pe rfo rm i ng  ta rge t  com pan i es have  p roceeded  based  on  o ri g i na l  dea l
te rm s,  i ncl ud i ng  p ri ci ng /va l ua t i on .   Speci f i ca l l y,  acqu i ro rs appear to  be  m ovi ng  fo rward  when  the  pe rfo rm ance  o f  the  busi ness,  regard l ess o f  m acro
facto rs,  supports the  va l ua t i on .  As one  m i gh t  expect ,  ou r observa t i on  has been  the  opposi te  when  a  ta rge t ’s busi ness has been  adverse l y a ffected  by the
pandem i c and  pe rfo rm ance  (a t  l east  i n  the  near te rm ) does no t  support  the  p re -pandem i c va l ua t i on .  A l though  i t  i s beyond  the  scope  o f  th i s a rt i cl e ,  
“M a te ri a l  Adverse  Change” and  “M a te ri a l  Adverse  Effect” p rovi si ons i n  a  de f i n i t i ve  ag reem ent,  i n  pa rt i cu l a r the  exp l i ci t  ca rve -ou ts i n  those  p rovi si ons,
have  had  a  p rom i nen t  ro l e  i n  de te rm i n i ng  whe the r and  how t ransact i ons i nvo l vi ng  such  ta rge ts have  p roceeded .

A si gn i f i can t  i ssue  i s the  pandem i c’s i m pact  on  the  due  d i l i gence  p rocess,  wh i ch  i n  tu rn  a ffects va l ua t i on  assessm ents and  the  ab i l i ty to  consum m ate  a
transact i on .  T he  necessi ty o f  a  we l l  p l anned  and  robust  due  d i l i gence  p rocess canno t  be  ove rsta ted ,  especi a l l y when  consi de red  as pa rt  o f  d i recto rs’
f i duci a ry du t i es to  act  honest l y and  i n  good  fa i th  i n  the  best  i n te rests o f  the  com pany,  and  the  re l a ted  du ty o f  ca re  to  exe rci se  the  ca re ,  d i l i gence  and
ski l l  tha t  a  reasonab l y p ruden t  pe rson  wou l d  exe rci se  i n  com parab l e  ci rcum stances.  However,  ge t t i ng  pe rsonne l  to  si te ,  whe the r i t  be  a  faci l i ty,  p l an t  o r
a  m i ne ,  has p resen ted  cha l l enges.  Ou t  o f  necessi ty,  t ransact i on  team s have  em p l oyed  crea t i ve  m eans to  address th i s i ssue  i n  a  num ber o f  ways:

Som e acqu i ro rs and  the i r advi so rs have  e l ected  to  send  pe rsonne l  to  si te  regard l ess o f  the  pandem i c.  E ffo rts a re  m ade  to  p ro tect  the  hea l th  o f  those
trave l l i ng ,  such  as a rrang i ng  p ri va te  t ransporta t i on  and  sequeste red  l odg i ng ,  bu t  th i s approach  needs to  be  j ust i f i ed  by the  po ten t i a l  t ransact i on .
Boards and  t ransact i on  team s need  to  th i nk ca re fu l l y abou t  the  associ a ted  costs,  wh i l e  a t  the  sam e t i m e  ab i d i ng  by app l i cab l e  t rave l  and
quaran t i ne  restri ct i ons.  In  add i t i on ,  the  appropri a teness o f  request i ng  an  em p l oyee  to  undertake  such  t rave l  canno t  be  i gno red .

Other acqu i ro rs have  engaged  l oca l  resources such  as counse l  and  o the r advi so rs,  when  ava i l ab l e ,  fo r i nspect i on  o f  l ands,  faci l i t i es and  re l a ted  due
d i l i gence  act i vi t i es,  i ncl ud i ng  exam i na t i on  o f  busi ness opera t i ons,  reco rds and  p roducts.

Som e ta rge ts have  a rranged  to  conduct  vi rtua l  si te  tou rs wh i ch   m ay be  na rra ted  and  i nco rpo ra te  an  i n te ract i ve  (e .g . ,  Q&A) sessi on .

In  ce rta i n  i ndustri es,  t ransact i on  team s have  em p l oyed  techno l og i ca l  so l u t i ons,  i ncl ud i ng  h i gh -reso l u t i on  vi ewi ng  o f  d i l i gence  m ate ri a l s,  such  as
core  sam p l es o r i nven to ry.

We have  no ted  few exam p l es o f  acqu i ro rs p roceed i ng  wi th  an  abbrevi a ted  due  d i l i gence  p rocess,  i ncl ud i ng  no  si te  vi si t ,  pa rt i cu l a rl y i n  the  resource
space .  As a  si te  vi si t  i s o f ten  the  co rne rstone  o f  a  due  d i l i gence  i nvest i ga t i on ,  i t  i s no teworthy tha t  po ten t i a l  acqu i ro rs have  been  wi l l i ng  to  p roceed  i n
th i s m anner.  Even  i f  o the r d i l i gence  too l s a re  ava i l ab l e ,  such  as those  re fe renced  above ,  ca re fu l  consi de ra t i on  o f  the  i m pact  o f  a  change  i n  t rad i t i ona l
d i l i gence  p ract i ces on  the  p roper d i scharge  o f  the  d i recto rs’ du ty o f  ca re  i s warran ted .

Wh i l e  som e t ransact i on  pa rt i es have  been  ab l e  to  adap t ,  o the rs have  been  unab l e  to  o rgan i ze  a  su i tab l e  due  d i l i gence  p rocess and  wou l d -be  acqu i ro rs
have  no t  been  ab l e  and /o r wi l l i ng  to  ascri be  a  va l ua t i on  to  a  po ten t i a l  ta rge t .  As a  resu l t ,  seve ra l  t ransact i ons have  no t  p roceeded .

Current M&A drivers

Desp i te  the  M &A tensi on  tha t  exi sted  p ri o r to  the  COVID-19  pandem i c and  the  i m pact  o f  the  pandem i c on  M &A i ssues,  the re  i s st i l l  appe t i te  fo r M &A
act i vi ty.  T h i s i s d ri ven  by l ong -stand i ng  M &A ra t i ona l es i ncl ud i ng  g rowth ,  conso l i da t i on ,  synerg i es,  m arke t  sha re  acce l e ra t i on ,  econom i es o f  sca l e  and
i n teg ra t i on .

However,  m arke t  pa rt i ci pan ts a re  a l so  focusi ng  on  o the r ra t i ona l es tha t  m ay be  o f  pa rt i cu l a r i n te rest  i n  the  cu rren t  envi ronm ent.  Fo r exam p l e ,  one  o r
bo th  pa rt i es m ay l ack the  desi re  (o r be  unab l e ) to  “go  i t  a l one”.  T h i s m ay be  due  to  facto rs apart  f rom  the  cu rren t  pandem i c,  such  as a  com pany’s
posi t i on  i n  i ts busi ness l i fecycl e ,  o r d i rect l y l i nked  to  the  pandem i c such  as supp l y cha i n  o r f i nanci ng  i ssues.

https://www.blg.com/en/insights/2020/11/en/insights/2020/09/m-and-a-board-considerations-for-acquiror
https://www.blg.com/en/insights/2020/11/en/insights/2020/10/mergers-and-acquisitions-considerations-for-target-board


M arke t  pa rt i ci pan ts a re  a l so  focusi ng  on  the  g rea te r si ze  o f  a  com b i ned  en t i ty,  wh i ch  m ay i ncrease  the  va l ue  and  share  p ri ce  o f  the  com b i ned  en t i ty.
Grea te r si ze  m ay t ri gge r the  com b i ned  en t i ty’s sha res to  be  i ncl uded  i n  a  pa rt i cu l a r i ndex,  o r g radua te  to  a  d i ffe ren t  band  wi th i n  an  i ndex.  As a  resu l t ,
i ndex i nvesto rs m ay pu rchase  add i t i ona l  sha res,  d i rect l y d ri vi ng  up  the  com b i ned  en t i ty’s sha re  p ri ce  and  enhanci ng  l i qu i d i ty,  an  add i t i ona l  va l ue
dri ve r.  A l a rge r com b i ned  en t i ty m ay be  pe rce i ved  as a  l ess ri sky i nvestm en t when  com pared  to  a  sm a l l e r stand-a l one  en t i ty.  Fi na l l y,  an  i nvestm en t i n  a
l a rge r com b i ned  en t i ty m ay appea l  to  a  g roup  o f  i nst i tu t i ona l  sha reho l de rs wi th  i nvestm en t pa ram ete rs tha t  wou l d  have  p recl uded  an  i nvestm en t i n
e i the r o f  the  stand-a l one  en t i t i es.

T hese  facto rs,  com b i ned  wi th  the  t rad i t i ona l  bene f i ts o f  M &A ou t l i ned  above ,  can  resu l t  i n  the  com b i ned  en t i ty ach i evi ng  a  share  p ri ce  “re -ra te ” based
on  the  com b i ned  en t i ty’s a t t ri bu tes.  T h i s occu rs when  the  m arke t  va l ues the  sum  o f  the  com b i ned  en t i ty to  be  g rea te r than  i ts const i tuen t  pa rts.

T h i s p rovi des an  opportun i ty to  eva l ua te  a  busi ness’ p rospects,  and  a  po ten t i a l  M &A transact i on ,  wi th  l ess focus on  the  t rad i t i ona l ,  a l m ost  excl usi ve
focus on  va l ua t i on  and  p rem i um s.  Wh i l e  these  ra t i ona l es cl ea rl y requ i re  consi de ra t i on  by a  board  o f  d i recto rs and  the i r advi so rs,  they m ay expand  the
num ber o f  t ransact i ons ava i l ab l e  to  bo th  acqu i ro rs and  ta rge ts.

Nil premium transactions

As no ted  above ,  the  COVID-19  pandem i c has a ffected  a  num ber o f  st ra teg i c ra t i ona l e  fo r M &A transact i ons.  No twi thstand i ng  the  i nab i l i ty o f  pa rt i es to
agree  upon  va l ua t i on  m atte rs o r focus on  re l a t i ve  p ri ci ng ,  the  o the r reasons i n  favour o f  a  m erger m ay be  so  com pe l l i ng  tha t  they ove rri de  these
va l ua t i on  concerns.  T he  resu l t  o f  th i s i s the  po ten t i a l  fo r a  n i l  p rem i um  transact i on ,  o r ‘m erger o f  equa l s’ (M OE).

A l though  l acki ng  any fo rm a l  de f i n i t i on ,  standard  te rm s o r st ructu re ,  a  M OE i s genera l l y a  m erger o f  two  com pan i es i n  an  a l l -sha re  t ransact i on  i n  wh i ch
a  n i l  o r m i n i m a l  p rem i um  i s pa i d  to  the  e i the r com pany’s sha reho l de rs.  As one  m i gh t  expect  g i ven  the  te rm  ‘equa l s’,  M OEs genera l l y i nvo l ve  an
approxi m a te  50 /50  sp l i t  o f  ownersh i p  o f  the  com b i ned  en t i ty be tween  the  respect i ve  shareho l de rs o f  the  m erg i ng  com pan i es as we l l  as equa l
con tri bu t i ons to  board  o f  d i recto rs and  m anagem ent o f  the  com b i ned  com pany.  In  add i t i on ,  the  de f i n i t i ve  ag reem ent pu rsuan t  to  wh i ch  the  two
com pan i es wi l l  m erge  fo l l ows the  sam e approach :  rep resen ta t i ons and  warran t i es,  covenan ts and  dea l  p ro tect i on  p rovi si ons (e .g . ,  b reak fees) a re
genera l l y reci p roca l .

T ransact i ons such  as the  recen t  m erger o f  Equ i nox Go l d  Corp .  and  Leago l d  M i n i ng  Corpora t i on ,  wh i ch  had  a  55  pe r cen t  acqu i ro r and  45  pe r cen t
ta rge t  ownersh i p  sp l i t  and  cl osed  on  M arch  10 ,  2020 ,  p rovi des a  M OE exam p l e  wh i ch  resu l ted  i n  a  posi t i ve  re -ra te  fo r bo th  pa rt i es’ sha reho l de rs.
S i m i l a rl y,  the  2015  m erger o f  A l am os Go l d  Inc.  and  AuRi co  M eta l s Inc. ,  wh i ch  had  a  50 /50  pe r cen t  ownersh i p  sp l i t ,  resu l ted  i n  an  en t i ty tha t
ou tpe rfo rm ed  the  m arke t .

Recen t l y,  si nce  the  beg i nn i ng  o f  the  COVID-19  pandem i c,  the  m erger o f  SSR M i n i ng  Inc.  and  A l ace r Go l d  Corp . ,  wi th  a  57 /43  pe r cen t  ownersh i p  sp l i t ,
cl osed  on  Sep tem ber 16 ,  2020 .  T he  pa rt i es and  the  m arke t  a re  st i l l  l i ke l y eva l ua t i ng  the  resu l ts o f  th i s m erger.

Toge the r,  these  t ransact i ons h i gh l i gh t  to  po ten t i a l  M &A part i es tha t  M OEs can  be  a  successfu l  t ransact i on  a l te rna t i ve  and ,  and  i n  the  case  o f
A l ace r/SSR, show tha t  M OEs can  be  com p l e ted  i n  sp i te  o f  the  cu rren t  COVID-19  pandem i c.

Nil premium transactions – select issues for consideration

Al though  p resen t i ng  opportun i t i es,  n i l  p rem i um  transact i ons a l so  ra i se  i ssues to  be  consi de red .  As a l ways,  boards m ust  sa t i sfy the i r f i duci a ry ob l i ga t i ons
by ensuri ng  tha t  the  t ransact i on  i n  quest i on  i s i n  the  best  i n te rests o f  the  co rpo ra t i on .  A l though  an  i m m ed i a te  t ransact i on  based  on  the  ra t i ona l e  no ted
under “Curren t  M &A d ri ve rs” above  m ay be  appea l i ng ,  Canad i an  j u ri sp rudence  i s cl ea r tha t  a  co rpo ra t i on ’s l ong -te rm  i n te rests m ust  be  consi de red .  In
add i t i on  to  the i r own  ana l ysi s and  consu l t i ng  l ega l  counse l ,  boa rds wi l l  i n  a l l  l i ke l i hood  request  a  fa i rness op i n i on  f rom  the i r f i nanci a l  advi so r.  T he
need  fo r such  an  op i n i on ,  and  a  f i nanci a l  advi so r’s ab i l i ty to  de l i ve r an  op i n i on  based  on  ce rta i n  dea l  m e tri cs,  m ay d ri ve  t ransact i on  pa rt i ci pan ts away
from  a  st ri ct  50 /50 ,  n i l  p rem i um  transact i on ,  and  towards a  m erger wi th  sl i gh t l y d i ffe ren t  ownersh i p  and  p rem i um  te rm s,  as no ted  i n  the  exam p l es
above .

A board  wi l l  a l so  need  to  be  cogn i zan t  o f  a  po ten t i a l  acqu i si t i on  i n  d i sgu i se .  A l though  a  t ransact i on  m ay be  descri bed  a  M OE wi th  a  n i l  p rem i um , the re
i s danger tha t  the  dom i nan t  cu l tu re  o f  one  o f  the  pa rt i es wi l l ,  sooner o r l a te r,  ru l e  the  day (i n  e ffect  becom i ng  an  acqu i ro r ra the r than  equa l  m erg i ng
partne r) and  the  o the r pa rty wi l l  f i nd  i t  has so l d  i tse l f  fo r a  n i l  p rem i um , e ffect i ve l y renderi ng  i tse l f  a  ta rge t  i n  a  ‘take -under’.  Posi t i ve  steps to  avo i d  th i s
scenari o  i ncl ude  p l ann i ng  ahead  to  address i ssues such  as the  cha i rpe rson ’s posi t i on ,  board  and  o the r l eadersh i p  com posi t i on ,  governance  m atte rs,
o the r soci a l  m a tte rs and  even  po ten t i a l  i ssues regard i ng  the  m erged  com pany’s nam e.

However,  even  wi th  such  p ro tect i ons i n  p l ace ,  as i n  the  case  o f  a l l  pub l i c M &A transact i ons,  the re  i s a  chance  tha t  a  t ransact i on ,  though  conce i ved  as a
M OE, wi l l  u l t i m a te l y cl ose  wi th  a  p rem i um  fo r one  pa rty’s sha reho l de rs as a  resu l t  o f  m arke t  changes to  respect i ve  share  va l ue  subsequen t  to
announcem ent.  Curren t l y,  sha reho l de rs and  the  b roader m arke t  a re  consi de ri ng  the  p roposed  m erger o f  Cenovus Energy Inc.  and  Husky Energy Inc. ,
wh i ch  appears to  have  fo l l owed  th i s pa t te rn .

T he  p rovi si ons i n  the  de f i n i t i ve  ag reem ent fo r a  M OE, as no ted  above ,  a re  genera l l y reci p roca l ;  however,  pa rt i es wi l l  need  to  consi de r the  dea l
p ro tect i on  p rovi si ons and  have  a  p l aybook ready i n  the  even t  the  p roposed  M OE pu ts them  i n  p l ay.  An  o ffe r by a  th i rd  pa rty,  cash  o r o the rwi se ,  wi l l  pu t
a  ta rge t  board  i n  a  cha l l eng i ng  posi t i on  i f  i t  has fa i l ed  to  consi de r o the r even tua l i t i es and  i s caugh t  unprepared .

As wi th  any M &A transact i on ,  change  o f  con tro l  p rovi si ons i n  va ri ous ag reem ents m ust  a l so  be  consi de red  i n  l i gh t  o f  a l l  conce i vab l e  consequences.  In
add i t i on  to  f i nanci a l  ag reem ents (such  as deb t  faci l i t i es) and  busi ness ag reem ents (such  as l i censes and  l eases),  em p l oym ent ag reem ents and  re l a ted
securi ty-based  com pensa t i on  a rrangem ents wi l l  be  o f  u tm ost  i m portance  as the  na tu re  o f  a  M OE m ay o r m ay no t  t ri gge r the  speci f i c change  o f  con tro l
p rovi si ons i n  such  ag reem ents.  Part i es m ay spend  weeks o r m on ths nego t i a t i ng  the  soci a l  aspects o f  a  t ransact i on ,  bu t  such  e ffo rts cou l d  be  underm i ned
i f  con tractua l  p rovi si ons a re  no t  understood  o r d i l i genced .  Fo r exam p l e ,  i f  depart i ng  em p l oyees do  no t  rece i ve  expected  paym ents,  o r a re  t rea ted
d i ffe ren t l y.

Conclusion

T hough  the  COVID-19  pandem i c con t i nues to  i m pact  M &A m atte rs i ncl ud i ng  due  d i l i gence  and  va l ua t i on  i ssues,  the  n i l  p rem i um  structu re  m ay p resen t
an  opportun i ty fo r i n te rested  pa rt i es to  consum m ate  a  t ransact i on .  In  add i t i on  to  typ i ca l  ana l ysi s and  consi de ra t i ons,  boards shou l d  be  m i nd fu l  o f  the
add i t i ona l  o f  i ssues ra i sed  as a  resu l t  o f  the  pa rt i cu l a r a t t ri bu tes o f  a  M OE.
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M arke t  pa rt i ci pan ts a re  a l so  focusi ng  on  the  g rea te r si ze  o f  a  com b i ned  en t i ty,  wh i ch  m ay i ncrease  the  va l ue  and  share  p ri ce  o f  the  com b i ned  en t i ty.
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dri ve r.  A l a rge r com b i ned  en t i ty m ay be  pe rce i ved  as a  l ess ri sky i nvestm en t when  com pared  to  a  sm a l l e r stand-a l one  en t i ty.  Fi na l l y,  an  i nvestm en t i n  a
l a rge r com b i ned  en t i ty m ay appea l  to  a  g roup  o f  i nst i tu t i ona l  sha reho l de rs wi th  i nvestm en t pa ram ete rs tha t  wou l d  have  p recl uded  an  i nvestm en t i n
e i the r o f  the  stand-a l one  en t i t i es.

T hese  facto rs,  com b i ned  wi th  the  t rad i t i ona l  bene f i ts o f  M &A ou t l i ned  above ,  can  resu l t  i n  the  com b i ned  en t i ty ach i evi ng  a  share  p ri ce  “re -ra te ” based
on  the  com b i ned  en t i ty’s a t t ri bu tes.  T h i s occu rs when  the  m arke t  va l ues the  sum  o f  the  com b i ned  en t i ty to  be  g rea te r than  i ts const i tuen t  pa rts.

T h i s p rovi des an  opportun i ty to  eva l ua te  a  busi ness’ p rospects,  and  a  po ten t i a l  M &A transact i on ,  wi th  l ess focus on  the  t rad i t i ona l ,  a l m ost  excl usi ve
focus on  va l ua t i on  and  p rem i um s.  Wh i l e  these  ra t i ona l es cl ea rl y requ i re  consi de ra t i on  by a  board  o f  d i recto rs and  the i r advi so rs,  they m ay expand  the
num ber o f  t ransact i ons ava i l ab l e  to  bo th  acqu i ro rs and  ta rge ts.

Nil premium transactions

As no ted  above ,  the  COVID-19  pandem i c has a ffected  a  num ber o f  st ra teg i c ra t i ona l e  fo r M &A transact i ons.  No twi thstand i ng  the  i nab i l i ty o f  pa rt i es to
agree  upon  va l ua t i on  m atte rs o r focus on  re l a t i ve  p ri ci ng ,  the  o the r reasons i n  favour o f  a  m erger m ay be  so  com pe l l i ng  tha t  they ove rri de  these
va l ua t i on  concerns.  T he  resu l t  o f  th i s i s the  po ten t i a l  fo r a  n i l  p rem i um  transact i on ,  o r ‘m erger o f  equa l s’ (M OE).

A l though  l acki ng  any fo rm a l  de f i n i t i on ,  standard  te rm s o r st ructu re ,  a  M OE i s genera l l y a  m erger o f  two  com pan i es i n  an  a l l -sha re  t ransact i on  i n  wh i ch
a  n i l  o r m i n i m a l  p rem i um  i s pa i d  to  the  e i the r com pany’s sha reho l de rs.  As one  m i gh t  expect  g i ven  the  te rm  ‘equa l s’,  M OEs genera l l y i nvo l ve  an
approxi m a te  50 /50  sp l i t  o f  ownersh i p  o f  the  com b i ned  en t i ty be tween  the  respect i ve  shareho l de rs o f  the  m erg i ng  com pan i es as we l l  as equa l
con tri bu t i ons to  board  o f  d i recto rs and  m anagem ent o f  the  com b i ned  com pany.  In  add i t i on ,  the  de f i n i t i ve  ag reem ent pu rsuan t  to  wh i ch  the  two
com pan i es wi l l  m erge  fo l l ows the  sam e approach :  rep resen ta t i ons and  warran t i es,  covenan ts and  dea l  p ro tect i on  p rovi si ons (e .g . ,  b reak fees) a re
genera l l y reci p roca l .

T ransact i ons such  as the  recen t  m erger o f  Equ i nox Go l d  Corp .  and  Leago l d  M i n i ng  Corpora t i on ,  wh i ch  had  a  55  pe r cen t  acqu i ro r and  45  pe r cen t
ta rge t  ownersh i p  sp l i t  and  cl osed  on  M arch  10 ,  2020 ,  p rovi des a  M OE exam p l e  wh i ch  resu l ted  i n  a  posi t i ve  re -ra te  fo r bo th  pa rt i es’ sha reho l de rs.
S i m i l a rl y,  the  2015  m erger o f  A l am os Go l d  Inc.  and  AuRi co  M eta l s Inc. ,  wh i ch  had  a  50 /50  pe r cen t  ownersh i p  sp l i t ,  resu l ted  i n  an  en t i ty tha t
ou tpe rfo rm ed  the  m arke t .

Recen t l y,  si nce  the  beg i nn i ng  o f  the  COVID-19  pandem i c,  the  m erger o f  SSR M i n i ng  Inc.  and  A l ace r Go l d  Corp . ,  wi th  a  57 /43  pe r cen t  ownersh i p  sp l i t ,
cl osed  on  Sep tem ber 16 ,  2020 .  T he  pa rt i es and  the  m arke t  a re  st i l l  l i ke l y eva l ua t i ng  the  resu l ts o f  th i s m erger.

Toge the r,  these  t ransact i ons h i gh l i gh t  to  po ten t i a l  M &A part i es tha t  M OEs can  be  a  successfu l  t ransact i on  a l te rna t i ve  and ,  and  i n  the  case  o f
A l ace r/SSR, show tha t  M OEs can  be  com p l e ted  i n  sp i te  o f  the  cu rren t  COVID-19  pandem i c.

Nil premium transactions – select issues for consideration

Al though  p resen t i ng  opportun i t i es,  n i l  p rem i um  transact i ons a l so  ra i se  i ssues to  be  consi de red .  As a l ways,  boards m ust  sa t i sfy the i r f i duci a ry ob l i ga t i ons
by ensuri ng  tha t  the  t ransact i on  i n  quest i on  i s i n  the  best  i n te rests o f  the  co rpo ra t i on .  A l though  an  i m m ed i a te  t ransact i on  based  on  the  ra t i ona l e  no ted
under “Curren t  M &A d ri ve rs” above  m ay be  appea l i ng ,  Canad i an  j u ri sp rudence  i s cl ea r tha t  a  co rpo ra t i on ’s l ong -te rm  i n te rests m ust  be  consi de red .  In
add i t i on  to  the i r own  ana l ysi s and  consu l t i ng  l ega l  counse l ,  boa rds wi l l  i n  a l l  l i ke l i hood  request  a  fa i rness op i n i on  f rom  the i r f i nanci a l  advi so r.  T he
need  fo r such  an  op i n i on ,  and  a  f i nanci a l  advi so r’s ab i l i ty to  de l i ve r an  op i n i on  based  on  ce rta i n  dea l  m e tri cs,  m ay d ri ve  t ransact i on  pa rt i ci pan ts away
from  a  st ri ct  50 /50 ,  n i l  p rem i um  transact i on ,  and  towards a  m erger wi th  sl i gh t l y d i ffe ren t  ownersh i p  and  p rem i um  te rm s,  as no ted  i n  the  exam p l es
above .

A board  wi l l  a l so  need  to  be  cogn i zan t  o f  a  po ten t i a l  acqu i si t i on  i n  d i sgu i se .  A l though  a  t ransact i on  m ay be  descri bed  a  M OE wi th  a  n i l  p rem i um , the re
i s danger tha t  the  dom i nan t  cu l tu re  o f  one  o f  the  pa rt i es wi l l ,  sooner o r l a te r,  ru l e  the  day (i n  e ffect  becom i ng  an  acqu i ro r ra the r than  equa l  m erg i ng
partne r) and  the  o the r pa rty wi l l  f i nd  i t  has so l d  i tse l f  fo r a  n i l  p rem i um , e ffect i ve l y renderi ng  i tse l f  a  ta rge t  i n  a  ‘take -under’.  Posi t i ve  steps to  avo i d  th i s
scenari o  i ncl ude  p l ann i ng  ahead  to  address i ssues such  as the  cha i rpe rson ’s posi t i on ,  board  and  o the r l eadersh i p  com posi t i on ,  governance  m atte rs,
o the r soci a l  m a tte rs and  even  po ten t i a l  i ssues regard i ng  the  m erged  com pany’s nam e.

However,  even  wi th  such  p ro tect i ons i n  p l ace ,  as i n  the  case  o f  a l l  pub l i c M &A transact i ons,  the re  i s a  chance  tha t  a  t ransact i on ,  though  conce i ved  as a
M OE, wi l l  u l t i m a te l y cl ose  wi th  a  p rem i um  fo r one  pa rty’s sha reho l de rs as a  resu l t  o f  m arke t  changes to  respect i ve  share  va l ue  subsequen t  to
announcem ent.  Curren t l y,  sha reho l de rs and  the  b roader m arke t  a re  consi de ri ng  the  p roposed  m erger o f  Cenovus Energy Inc.  and  Husky Energy Inc. ,
wh i ch  appears to  have  fo l l owed  th i s pa t te rn .

T he  p rovi si ons i n  the  de f i n i t i ve  ag reem ent fo r a  M OE, as no ted  above ,  a re  genera l l y reci p roca l ;  however,  pa rt i es wi l l  need  to  consi de r the  dea l
p ro tect i on  p rovi si ons and  have  a  p l aybook ready i n  the  even t  the  p roposed  M OE pu ts them  i n  p l ay.  An  o ffe r by a  th i rd  pa rty,  cash  o r o the rwi se ,  wi l l  pu t
a  ta rge t  board  i n  a  cha l l eng i ng  posi t i on  i f  i t  has fa i l ed  to  consi de r o the r even tua l i t i es and  i s caugh t  unprepared .

As wi th  any M &A transact i on ,  change  o f  con tro l  p rovi si ons i n  va ri ous ag reem ents m ust  a l so  be  consi de red  i n  l i gh t  o f  a l l  conce i vab l e  consequences.  In
add i t i on  to  f i nanci a l  ag reem ents (such  as deb t  faci l i t i es) and  busi ness ag reem ents (such  as l i censes and  l eases),  em p l oym ent ag reem ents and  re l a ted
securi ty-based  com pensa t i on  a rrangem ents wi l l  be  o f  u tm ost  i m portance  as the  na tu re  o f  a  M OE m ay o r m ay no t  t ri gge r the  speci f i c change  o f  con tro l
p rovi si ons i n  such  ag reem ents.  Part i es m ay spend  weeks o r m on ths nego t i a t i ng  the  soci a l  aspects o f  a  t ransact i on ,  bu t  such  e ffo rts cou l d  be  underm i ned
i f  con tractua l  p rovi si ons a re  no t  understood  o r d i l i genced .  Fo r exam p l e ,  i f  depart i ng  em p l oyees do  no t  rece i ve  expected  paym ents,  o r a re  t rea ted
d i ffe ren t l y.

Conclusion

T hough  the  COVID-19  pandem i c con t i nues to  i m pact  M &A m atte rs i ncl ud i ng  due  d i l i gence  and  va l ua t i on  i ssues,  the  n i l  p rem i um  structu re  m ay p resen t
an  opportun i ty fo r i n te rested  pa rt i es to  consum m ate  a  t ransact i on .  In  add i t i on  to  typ i ca l  ana l ysi s and  consi de ra t i ons,  boards shou l d  be  m i nd fu l  o f  the
add i t i ona l  o f  i ssues ra i sed  as a  resu l t  o f  the  pa rt i cu l a r a t t ri bu tes o f  a  M OE.

1

1 T he  m erger o f  Barri ck Go l d  Corpora t i on  and  Randgo l d ,  a  t ransact i on  wh i ch  cl osed  on  January 2 ,  2019 ,  i s o f ten  re fe renced  as a  m odern  ca ta l yst  fo r
M OE d i scussi on ,  a l though  the  ownersh i p  st ructu re  was 67  pe r cen t  Barri ck and  33  pe r cen t  Randgo l d  and  Randgo l d  con tri bu ted  si gn i f i can t l y m ore
m anagem ent pe rsonne l .

By:  Graem e M art i nda l e

Servi ces:  Cap i ta l  M arke ts,  M ergers & Acqu i si t i ons

Key Contacts

Related Content

M & A b o a rd  co n si d e ra t i o n s f o r a cq u i ro rs

M e rg e rs &  a cq u i si t i o n s co n si d e ra t i o n s f o r t a rg e t  b o a rd s

M & A co n si d e ra t i o n s f o r co m p a n i e s i n  f i n a n c i a l  d i st re ss

T ra n sa c t i o n  co n si d e ra t i o n s re su l t i n g  f ro m  t h e  CO V I D-1 9  p a n d e m i c

1

Graeme Mart indale

Partner

Va n co u ve r

GM a rt i n d a l e @b l g .co m

6 0 4 .6 4 0 .4 1 7 9

Kent Kufeldt

Partner and Nat ional Bus iness  Leader,  Securit ies  & Capital
Markets

Va n co u ve r

KKu fe l d t@b l g .co m

6 0 4 .6 4 0 .4 1 9 5




