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PERSPECTIVE

The Legal Crystal Ball: Autonomous Vehicles Developments to Watch for In 2019
I t  i s an t i ci pa ted  tha t  i n  2019 ,  l eg i sl a t i on  and  regu l a t i on  wi l l  be  p l ayi ng  ca tch -up  wi th  a  constan t l y chang i ng  i ndustry,  t ryi ng  to  ba l ance  the  need  to
p ro tect  the  pub l i c,  sa feguard  da ta  securi ty and  p ri vacy sa fe ty standards and  crea te  regu l a to ry ce rta i n ty wh i l e  a l l owi ng  fo r i nnova t i on  to  g row i n  th i s
h i gh l y com pet i t i ve  i ndustry.  We exp l o re  be l ow som e o f  the  key deve l opm ents tha t  wi l l  l i ke l y dom i na te  the  l ega l  l andscape  o f  au tonom ous veh i cl es i n
2019 .

A move toward more regulation

Gl oba l l y,  on l y a  l i m i ted  num ber o f  j u ri sd i ct i ons,  heavi l y concen tra ted  i n  North  Am eri ca ,  Asi a  Paci f i c and  Europe ,  have  i n t roduced  l eg i sl a t i on  o r
regu l a t i on  fo r the  cl assi f i ca t i on ,  test i ng  and  dep l oym ent o f  au tonom ous veh i cl es.  In  Canada ,  we  expect  to  see  i ncreased  d i scussi ons a round  regu l a t i ons
as test i ng  con t i nues i n  On ta ri o  and  Quebec.  Fo l l owi ng  the  i n t roduct i on  o f  test i ng  gu i de l i nes f rom  T ransport  Canada  and  the  Canad i an  Counci l  o f  M o to r
T ransport  Adm i n i st ra to rs i n  2018 ,  i t  wou l d  appear tha t  a t  l east  som e regu l a t i on  m ay be  we l com ed to  assi st  i n  the  sa fe  deve l opm ent and  dep l oym ent o f
AVs on  Canad i an  roads.

In  fact ,  On ta ri o  has a l ready announced  an  upda te  to  i ts au tonom ous veh i cl es test i ng  p i l o t  p rog ram , e ffect i ve  January 1 ,  2019 .  T he  M i n i st ry o f
T ransporta t i on  has announced  the  com p l em ent o f  such  regu l a to ry upda tes as fo l l ows:

“Au tom ated  veh i cl es equ i pped  wi th  SAE Leve l  3  techno l ogy tha t  a re  ava i l ab l e  fo r pub l i c pu rchase  i n  Canada  can  be  d ri ven  on  On ta ri o  roads.
T hese  veh i cl es wi l l  no  l onger be  restri cted  to  reg i ste red  p i l o t  pa rt i ci pan ts.  Veh i cl es wi th  a f te rm arke t  SAE Leve l  3  techno l ogy (techno l ogy tha t
has been  added  to  a  veh i cl e  a f te r sa l e ,  no t  by an  Ori g i na l  Equ i pm ent M anu factu re r) wi l l  rem a i n  restri cted  to  the  p i l o t  p rog ram  and  wi l l  no t  be
perm i t ted  fo r pub l i c use .

A hum an d ri ve r i s requ i red  a t  a l l  t i m es to  take  back the  d ri vi ng  task when  a l e rted  to  do  so  by the  veh i cl e .  Dri ve rs wi l l  need  to  be  i n  fu l l  ca re  and
con tro l  o f  veh i cl es wi th  SAE Leve l  3  techno l ogy and  a l l  exi st i ng  l aws (such  as d i st racted ,  ca re l ess and  i m pa i red  d ri vi ng  l aws) wi l l  con t i nue  to
app l y to  d ri ve rs o f  these  veh i cl es.  Dri ve rs a re  responsi b l e  fo r the  sa fe  opera t i on  o f  these  veh i cl es a t  a l l  t i m es.”

T he  am endm ents under the  P i l o t  Pro j ect-Au tom ated  Veh i cl es,  O Reg  306 /15  regu l a t i ons i l l ust ra te  tha t  On ta ri o  i s pavi ng  the  way fo r a  m ore  rap i d
adop t i on  and  use  o f ,  a t  l east ,  Leve l  3  veh i cl es i n  On ta ri o .

A need to address insurance solutions

Data  wi l l  con t i nue  to  be  a  cen tra l  concern  wi th  the  an t i ci pa ted  com m erci a l  ro l l ou t  o f  fu l l y au tonom ous veh i cl es.  T he  am oun t o f  da ta  genera ted  by a
se l f -d ri vi ng  veh i cl e  i s astound i ng  (i ts da ta  vo l um e every second i s equ i va l en t  to  tha t  genera ted  by 10 ,000  i n te rne t  use rs) and  m uch  o f  tha t  needs to  be
sto red ,  so rted  and  worked  th rough .  T h i s p l aces enorm ous dem ands on  da ta  i n f rastructu re  and  co rpo ra t i ons,  ra i si ng  securi ty and  p ri vacy concerns –  wha t
ki nd  o f  da ta  i s be i ng  reco rded  and  who  i s usi ng  i t?  M oreover,  how i s i t  sha red  as au tonom ous veh i cl es com m un i ca te  wi th  o the r veh i cl es (V2V) wi th
i n f rastructu re  (V2 I) and  m ore  b road l y (V2X)?

In  2018 ,  the  federa l  p ri vacy com m i ssi oner h i gh l i gh ted  to  the  i ndustry tha t  the  p ri vacy wa tchdog  i s concerned  abou t  the  da ta  genera ted  by connected
and  au tonom ous veh i cl es.  Speaki ng  be fo re  the  Stand i ng  Com m i t tee  on  T ransport ,  In f rastructu re  and  Com m un i t i es (“T RAN”),  the  com m i ssi oner spoke
abou t  the  need  fo r m ore  t ransparency wi th  consum ers abou t  the  da ta  f l owi ng  i n  connected  and  au tonom ous veh i cl es,  as we l l  as the  i m portance  o f
i m provi ng  the  consen t  a round  tha t  da ta.

Wh i l e  i t  i s an t i ci pa ted  tha t  p ri vacy and  cybersecuri ty i ssues wi l l  con t i nue  to  i n f l uence  the  l ega l  l andscape  o f  au tonom ous veh i cl es,  2019  m ay see  a
push  to  crea te  pan-Canad i an  au tonom ous veh i cl es standards o r best  p ract i ce  gu i de l i nes on  p ri vacy and  cybersecuri ty,  as suggested  by T RAN i n  ea rl y
2018 .

Potential for Autonomous Vehicles Litigation

L i t i ga t i on  i nvo l vi ng  au tonom ous veh i cl es i s ano the r a rea  tha t  shou l d  dem and  cl ose  m on i to ri ng .  Gi ven  the  sta te  o f  the  techno l ogy,  we  m ay beg i n  to  see
l i t i ga t i on  a ri si ng  ou t  o f  pa rt i es asse rt i ng  i n te l l ectua l  p roperty ri gh ts ove r au tonom ous veh i cl e  techno l ogy.  Certa i n l y,  wi de  test i ng  and  dep l oym ent o f
m ore  au tonom ous veh i cl es m ay a l so  g i ve  ri se  to  ci rcum stances o f  techno l ogy fa i l u res o r d ri ve r e rro rs causi ng  m oto r veh i cl e  acci den ts i nvo l vi ng
pedestri ans o r d ri ve rs/passengers o f  non-au tonom ous veh i cl es cu rren t l y on  ou r roads.  Wh i l e  the re  m ay be  som e push  f rom  som e de fendan ts to  reso l ve
such  d i spu tes a t  the  ou tse t  (especi a l l y those  i nvo l ved  i n  the  com m erci a l  test i ng  o f  au tonom ous veh i cl es) these  ea rl y cases m ay p rovi de  a  g l i m pse  o f  the
types o f  i ssues faci ng  those  deci d i ng  to  p roceed  to  t ri a l  on  the  m eri ts.

Concluding Remarks

Whi l e  the  deve l opm ent o f  au tonom ous veh i cl es has p roven  d i ff i cu l t  to  p red i ct ,  the  fo rego i ng  i s an  a t tem pt to  i den t i fy top -o f-m i nd  l ega l  i ssues tha t  m ay
dom i na te  the  au tonom ous veh i cl e  i ndustry th roughou t  2019 .  One  th i ng  i s fo r ce rta i n ,  as com pan i es m ove  cl ose r to  com m erci a l l y ava i l ab l e  au tonom ous
veh i cl es and  i n f rastructu re  evo l ves to  a l l ow fo r the  ro l l ou t  o f  th i s techno l ogy,  ca re  shou l d  be  exe rci sed  i n  consi de ri ng  l ega l  i ssues f rom  the  ou tse t  so  to
i nocu l a te  aga i nst  l i ab i l i ty ri sks down the  road .

M on th l y a rt i cl es p rovi ded  i n  T he  Sensor:  Lega l  Insi gh ts i n to  Au tonom ous Veh i cl es exp l o re  how au tonom ous veh i cl es a re  i m pact i ng  i ndustry secto rs
across the  board  and  a re  wri t ten  wi th  the  ob j ect i ve  o f  he l p i ng  to  ensure  ou r cl i en ts a re  we l l -posi t i oned  to  dea l  wi th  the  re l a ted  l ega l  and  regu l a to ry
cha l l enges.

ttps://www.tc.gc.ca/en/services/road/safety-standards-vehicles-tires-child-car-seats/testing-highly-automated-vehicles-canada.htm
ttp://www.mto.gov.on.ca/english/vehicles/automated-vehicles.shtm
ttps://www.weforum.org/agenda/2018/09/the-key-to-safety-in-autonomous-vehicles-is-the-right-data-not-more-of-it
ttps://www.priv.gc.ca/en/opc-actions-and-decisions/advice-to-parliament/2018/parl_20180509
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