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ARTICLE

Weeding Out Compliance Issues: The Do's and Don’ts of Marketing Cannabis and
Cannabis Products under Canada’s New Cannabis Act

On October 17 ,  2018 ,  new l eg i sl a t i on  and  regu l a t i on  wi l l  com e i n to  fo rce  m aki ng  cannab i s use  l ega l  i n  Canada .  Under th i s new l eg i sl a t i on ,  bo th  the
adu l t -use  and  m ed i ca l  cannab i s i ndustri es,  a l ong  wi th  the  i ndustri a l  hem p i ndustry,  wi l l  be  p ri m ari l y regu l a ted  under one  act ,  Bi l l  C-45 :  An  Act
respect i ng  cannab i s and  to  amend  the  Con tro l l ed  Drugs and  Substances Act ,  the  Cri mi na l  Code  and  o the r Acts (the  Cannab i s Act).

Industry b rand  deve l opers and  cannab i s com pan i es wi l l  be  l ooki ng  fo r ways to  d i ffe ren t i a te  the i r p roducts th rough  m arke t i ng  and  b rand i ng  i n  a  t i gh t l y
regu l a ted  bu t  va l uab l e  m arke t .  However,  the  Cannab i s Act p rescri bes ce rta i n  regu l a t i ons regard i ng  the  m arke t i ng  and  p rom ot i on  o f  cannab i s p roducts.

T he  fo l l owi ng  i s a  b ri e f  ove rvi ew o f  som e o f  the  "Dos and  Don ’ts"  when  engag i ng  i n  the  p rom ot i on  o f  cannab i s and  cannab i s p roducts.

Do  ta i l o r com m un i ca t i ons to  po ten t i a l  custom ers (bu t  don ’t  m arke t  to  you th ):  Under the  Cannab i s Act,  i t  i s p roh i b i ted  to  m arke t  cannab i s o r cannab i s
p roducts to  young  pe rsons (de f i ned  as pe rsons under the  age  o f  18 ,  bu t  can  be  va ri ed  by p rovi nci a l  sta tu te ).  However,  i t  i s com p l i an t  to  p rom ote
cannab i s o r b randed  cannab i s p roducts i n  si tua t i ons where  the  com m un i ca t i on  i s addressed  and  sen t  to  an  i nd i vi dua l  who  i s 18  years o f  age  o r
o l de r,  and  i s i den t i f i ed  by nam e. In  add i t i on ,  com pan i es can  u t i l i ze  websi tes to  p rom ote  the i r p roducts,  as l ong  as the  websi te  i s age-ga ted .  As
such ,  i t  i s i m portan t  tha t  i f  a  cannab i s com pany wi shes to  engage  i n  p rom ot i ng  the i r b rand  vi a  ta rge ted  m arke t i ng ,  tha t  they a re  aware  o f  the  age  o f
the i r custom ers.  

Don ’t  u t i l i ze  ce l eb ri ty endorsem ents (and  th i s i ncl udes ca rtoons!):  Under the  Cannab i s Act,  i t  i s p roh i b i ted  to  p rom ote  cannab i s o r cannab i s
accessori es by m eans o f  a  test i m ony o r endorsem ent,  o r by m eans o f  dep i ct i ng  a  pe rson ,  cha racte r o r an i m a l ,  whe the r rea l  o r f i ct i ona l .  T h i s m eans
tha t  ce l eb ri ty endorsem ents o f  cannab i s b rands,  o r even  the  use  o f  ca rtoon  characte rs a re  p roh i b i ted  under the  Cannab i s Act.

Do  engage  i n  b rand i ng :  Under the  Cannab i s Act,  i t  i s pe rm i ssi b l e  to  p rom ote  cannab i s,  cannab i s p roducts,  o r se rvi ces re l a ted  to  cannab i s by
d i sp l ayi ng  a  b rand  e l em en t o f  cannab i s on  an  i tem  tha t  i s no t  cannab i s o r a  cannab i s accessory.  T h i s m eans tha t  so -ca l l ed  b randed  ‘swag ’ such  as t -
sh i rts and  ha ts a re  pe rm i ssi b l e  under the  Cannab i s Act.  T he  Cannab i s Act a l so  a l l ows fo r si gnage .  However,  any such  swag  o r si gnage  tha t  cou l d  be
reasonab l y associ a ted  wi th  young  pe rsons i s no t  pe rm i t ted  under the  Cannab i s Act.

Don ’t  engage  i n  sponsorsh i p  o f  even ts:  Under the  Cannab i s Act,  i t  i s p roh i b i ted  to  d i sp l ay,  re fe r to ,  o r o the rwi se  use  a  b rand  e l em en t o f  cannab i s o r
cannab i s p roducts i n  the  sponsorsh i p  o f  a  pe rson ,  en t i ty,  even t ,  act i vi ty o r faci l i ty.  M oreover,  i t  i s p roh i b i ted  to  d i sp l ay a  b rand  e l em en t o f  cannab i s
on  a  faci l i ty,  where  the  faci l i ty i s used  fo r spo rts o r cu l tu ra l  even ts.  As such ,  the  d i sp l ay o f  a  b rand  e l em en t i n  associ a t i on  wi th  sponsorsh i p  by
cannab i s com pan i es o f  m usi c fest i va l s,  spo rt i ng  even ts o r a th l e tes i s p roh i b i ted  under the  Cannab i s Act.

Do  re ta i n  cop i es o f  p rom ot i ons:  As no ted  i n  the  Cannab i s Regu l a t i ons (SOR/2018-44),  under the  Cannab i s Act,  sam p l es o r cop i es o f  any
prom ot i ona l  m a te ri a l s o f  a  p roduct  m ust  be  re ta i ned  fo r two  years a f te r the  l ast  day on  wh i ch  the  p rom ot i on  took p l ace .  As such ,  cannab i s m arke te rs
wi l l  wan t  to  keep  a  de ta i l ed  reco rd  o f  the  p rom ot i ons they engage  i n .

Don ’t  fo rge t  tha t  p rom ot i on  by fo re i gn  m ed i a  i s encom passed  i n  the  l eg i sl a t i on : Fo re i gn  com pan i es l ooki ng  to  en te r the  Canad i an  m arke t  m ust
consi de r tha t  p rom ot i ons ta rge ted  to  Canad i ans tha t  a re  com m un i ca ted ,  b roadcasted  o r pub l i shed  ou tsi de  o f  Canada  st i l l  com e under the  pu rvi ew o f
the  Cannab i s Act.  As such ,  i t  i s i m portan t  fo r a l l  cannab i s com pan i es — whe the r Canad i an  o r fo re i gn  — to  be  aware  o f  the  ru l es su rround i ng  the
m arke t i ng  o f  cannab i s o r cannab i s p roducts i n  Canada .

We Can Help

BLG i s com m i t ted  to  he l p i ng  i ts cl i en ts e ffect i ve l y and  responsi b l y navi ga te  Canada ’s m ove  f rom  p roh i b i t i on  to  regu l a t i on  o f  cannab i s.   Our m u l t i -
d i sci p l i na ry Cannab i s i ndustry focus g roup i s a t  the  fo re fron t  o f  Canad i an  l ega l  se rvi ce  p rovi de rs and  i s con t i nuousl y i nvo l ved  i n  co rpo ra te  t ransact i ons
and  advi so ry se rvi ces across a l l  cannab i s i ndustry subsect i ons.
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