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ARTICLE

Arbitrator Rules Requirement For Updated Pastoral Reference Was Reasonable To
Ensure Catholicity Of Education

In  a  deci si on  da ted  Sep tem ber 24 ,  2018 ,  Arb i t ra to r Bri an  Ethe ri ng ton  ru l ed  tha t  Durham  Ca tho l i c Di st ri ct  Schoo l  Board  (Board ) was pe rm i t ted  by l aw to
i m pose  a  requ i rem en t fo r an  upda ted  pasto ra l  re fe rence  fo r cu rri cu l um  cha i r post i ngs.  Arb i t ra to r E the ri ng ton  deci ded ,  however,  tha t  the  Board  vi o l a ted
the  co l l ect i ve  ag reem ent requ i rem en t to  consu l t  wi th  the  On ta ri o  Eng l i sh  Ca tho l i c Teachers’ Associ a t i on  (Un i on ) be fo re  a l te ri ng  the  te rm s o f  the
app l i cab l e  Adm i n i st ra t i ve  Procedure  on  h i ri ng  cu rri cu l um  cha i rs.  T he  pa rt i cu l a r p rovi si on  requ i red  the  Board  to  engage  i n  “si gn i f i can t  consu l ta t i on ” wi th
the  Un i on  on  the  adm i n i st ra t i ve  p rocedure  and  no t  to  a l te r the  po l i cy p ri o r to  concl ud i ng  the  consu l ta t i on .

Background

T he  g ri evance  was i n i t i a l l y f i l ed  by the  Un i on  i n  2012 .  T he  Un i on  a l l eged  tha t  a  j ob  post i ng  fo r an  i n te ri m  cu rri cu l um  cha i r posi t i on  i n  Canad i an  and
Worl d  Stud i es a t  a  secondary schoo l  o f  the  Board  vi o l a ted  the  co l l ect i ve  ag reem ent p rovi si on  and  Board  po l i cy fo r appo i n t i ng  cu rri cu l um  cha i rs,  and
the  On ta ri o  Hum an Ri gh ts Code ,  by requ i ri ng  an  upda ted  pasto ra l  re fe rence .  T he  Un i on  fu rthe r a l l eged  tha t  th i s requ i rem en t was a  change  i n  l ong -
stand i ng  p ract i ce ,  bu t  th i s estoppe l  a rgum ent was abandoned  a t  the  a rb i t ra t i on  heari ng .

T he  Adm i n i st ra t i ve  Procedures i n  d i spu te  concerned  app l i ca t i ons fo r cu rri cu l um  cha i r posi t i ons.  T hese  Adm i n i st ra t i ve  Procedures were  am ended  ove r
t i m e  to  i ncl ude  a  requ i rem en t tha t  the  app l i can t  be  a  p ract i ci ng  Ca tho l i c com m i t ted  to  upho l d i ng  the  Ca tho l i c ph i l osophy wi th i n  the  schoo l  com m un i ty,
and  an  exp ress requ i rem en t fo r pasto ra l  re fe rences f rom  any short -l i sted  cand i da tes.  T he  Un i on  a l l eged  tha t  the  Board  vi o l a ted  the  co l l ect i ve
agreem ent by fa i l i ng  to  consu l t  be fo re  m aki ng  am endm ents to  the  Adm i n i st ra t i ve  Procedures po l i ci es.  As no ted ,  Arb i t ra to r E the ri ng ton  uphe l d  th i s
aspect  o f  the  g ri evance  and  concl uded  tha t  the  Board  a l te red  the  Adm i n i st ra t i ve  Procedure  be fo re  com m enci ng  m ean i ng fu l  consu l ta t i on  wi th  the
Un i on .

Human Rights Code

T he  i n te rest i ng  aspect  o f  th i s deci si on  i s the  d i scussi on  o f  denom i na t i ona l  ri gh ts o f  schoo l  boards and  the  p re fe rence  tha t  can  be  g i ven  to  p ract i ci ng
Catho l i cs i n  p rom ot i ons.  T he  Arb i t ra to r no ted  tha t  the  Board  and  the  Un i on  ag reed  on  the  l aw concern i ng  denom i na t i ona l  ri gh ts under sect i on  93  o f  the
Const i tu t i on  Act ,  1867  (Const i tu t i on ) and  the  On ta ri o  Hum an Ri gh ts Code  (Code) p rovi si ons on  d i scri m i na t i on  on  the  basi s o f  re l i g i on  i n  em p l oym ent.

Sect i on  93  o f  the  Const i tu t i on  Act ,  1867  se ts ou t  the  ri gh ts o f  each  p rovi nce  to  m ake  l aws re l a t i ng  to  educa t i on ,  sub j ect  to  the  p rovi so  tha t  they canno t
p re j ud i ci a l l y a ffect  any ri gh t  o r p ri vi l ege  wi th  respect  to  denom i na t i ona l  schoo l s.  As no ted  by the  Arb i t ra to r,  to  engage  s.  93 (1 ) o f  the  Const i tu t i on  Act
1867 ,  the  fo l l owi ng  facto rs have  to  be  estab l i shed :

(a ) the re  m ust  be  a  ri gh t  o r p ri vi l ege  a ffect i ng  a  denom i na t i ona l  schoo l ;
(b ) en j oyed  by a  pa rt i cu l a r cl ass o f  pe rsons;
(c) by l aw;
(d ) i n  e ffect  a t  the  t i m e  o f  the  Un i on ;
(e ) and  wh i ch  i s p re j ud i ci a l l y a ffected .

T here  has been  extensi ve  j ud i ci a l  consi de ra t i on  o f  the  denom i na t i ona l  ri gh ts o f  Ca tho l i c schoo l  boards i n  On ta ri o  and  how the  sect i on  93  guaran tee  i s
t ransl a ted  i n to  the  power to  h i re  teachers and  i m pose  re l i g i ous qua l i f i ca t i ons fo r em p l oym ent o r p rom ot i on .  T he  On ta ri o  Court  o f  Appea l  has con f i rm ed
i n  severa l  deci si ons tha t  On ta ri o  Ca tho l i c schoo l  boards have  the  ri gh t  to  p re fe r p ract i ci ng  Ca tho l i cs when  m aki ng  em p l oym ent deci si ons re l a t i ng  to
teachers.

The Decision

T he  quest i on  fo r the  a rb i t ra to r i n  th i s case  was whe the r the  upda ted  pasto ra l  re fe rence  requ i rem en t was reasonab l y necessary to  ensure  the  ca tho l i ci ty
o f  the  educa t i on  p rovi ded  by the  Board .  T he  Board  re l i ed  on  cases re l a t i ng  to  denom i na t i ona l  cause  fo r d i sm i ssa l  i n  support  o f  i ts posi t i on  tha t  a
requ i rem en t to  l i ve  i n  acco rdance  wi th  the  tene ts o f  the  Ca tho l i c fa i th  as a  cond i t i on  o f  em p l oym ent i s reasonab l y necessary.

T he  Un i on  appeared  to  take  the  posi t i on  tha t  an  upda ted  pasto ra l  re fe rence  i s no t  necessary as a  m eans by wh i ch  to  p rove  a  cand i da te  i s a  p ract i ci ng
Catho l i c.  Arb i t ra to r E the ri ng ton  d i spensed  wi th  tha t  a rgum ent by no t i ng  tha t  an  upda ted  pasto ra l  re fe rence  i s reasonab l y re l i ab l e  because :

…T he p ri est  i s an  expert  i n  wha t  i t  m eans to  be  a  p ract i ci ng  Ca tho l i c and  the  cand i da te  can  choose  the  p ri est  a t  the i r pa ri sh .  T he  p ri est  a l so  has an
opportun i ty to  observe  the  cand i da te  i n  the  Church  com m un i ty and  p rovi de  ob j ect i ve  th i rd  pa rty evi dence  o f  the  cand i da te ’s pa rt i ci pa t i on  i n  the  Church
com m un i ty.  T he  evi dence  o f  bo th  the  em p l oye r wi tnesses and  Dr.  T ra ffo rd  showed  tha t  m any o f  the  quest i ons on  the  PR fo rm  used  by the  Board  wou l d
a l l ow the  p ri est  to  p rovi de  evi dence  o f  the  cand i da tes’ pa rt i ci pa t i on  i n  the  church  and  the  exten t  to  wh i ch  they a re  p ract i ci ng  Ca tho l i cs i n  the i r
com m un i ty.

In  Arb i t ra to r E the ri ng ton ’s vi ew, i t  d i d  no t  m ake  sense  to  revi ew a  pasto ra l  re fe rence  p rovi ded  by a  cand i da te  on  h i ri ng  m any years ea rl i e r as a  re l i ab l e
i nd i ca to r o f  whe the r a  cand i da te  con t i nued  to  be  a  p ract i ci ng  Ca tho l i c wi th  an  act i ve  fa i th  com m i tm en t.

An  i n te rest i ng  a rgum ent ra i sed  by the  Un i on  was the  fact  tha t  Ca tho l i c schoo l  boards do  no t  have  a  un i fo rm  p ract i ce  on  re l i g i ous qua l i f i ca t i ons fo r
em p l oym ent o r p rom ot i on .  Arb i t ra to r E the ri ng ton  revi ewed  the  denom i na t i ona l  ri gh ts case  l aw and  de te rm i ned  tha t  the re  was no  requ i rem en t o f
unan i m i ty o r consensus am ong  an  en t i re  re l i g i ous fa i th  i n  o rde r fo r be l i e fs o r p ract i ces to  be  p ro tected .  In  fact ,  he  concl uded  tha t  i nsi st i ng  on  to ta l
un i fo rm i ty o r consensus across the  p rovi nce  on  re l i g i ous qua l i f i ca t i ons fo r em p l oym ent o r p rom ot i on  be fo re  the re  cou l d  be  p ro tect i on  under sect i on  93
o f  the  Const i tu t i on  and  sect i on  24  o f  the  Code  wou l d  underm i ne  such  p ro tect i ons.

A l though  Arb i t ra to r E the ri ng ton  decl a red  tha t  the  Board  had  vi o l a ted  the  co l l ect i ve  ag reem ent ob l i ga t i on  to  engage  i n  m ean i ng fu l  consu l ta t i on  p ri o r to
a l te ri ng  i ts Adm i n i st ra t i ve  Procedure ,  he  d i d  no t  o rde r a  rem edy.  T he  deci si on  p rovi des the  pa rt i es an  opportun i ty to  ag ree  on  appropri a te  rem ed i a l
m easures,  none  o f  wh i ch  have  been  pub l i cl y reported  a t  the  t i m e  o f  th i s wri t i ng .

Com m ent
T h i s deci si on  i s ye t  ano the r i n  a  l ong  l i ne  o f  j u ri sp rudence  a ff i rm i ng  the  denom i na t i ona l  ri gh ts o f  Ca tho l i c schoo l  boards to  i m pose  cond i t i ons and
requ i rem en ts o f  em p l oym ent re l a t i ng  to  p ract i ci ng  the  Ca tho l i c fa i th .  I t  wi l l  be  re l i ed  upon  i n  the  even t  o f  any fu tu re  cha l l enge  o f  an  em p l oym ent
deci si on  based  on  p re fe rence  fo r Ca tho l i c teachers.
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