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ARTICLE

Supreme Court of Canada Says to Yield to the Arbitration Clause in the Case of
Consumer/Non-Consumer Class Actions

T he  Suprem e Court  o f  Canada  recen t l y re l eased  i ts deci si on  i n  TELUS Commun i ca t i ons Inc.  v.  We l l man.  In  a  5 -4  sp l i t ,  M o l daver J. ,  wri t i ng  fo r a
m a j o ri ty,  concl uded  tha t  s.  7 (5 ) o f  the  Arb i t ra t i on  Act  does no t  pe rm i t  cou rts to  i gno re  va l i d  and  b i nd i ng  a rb i t ra t i on  ag reem ents.  T he  case  i nvo l ved  a
p roposed  cl ass act i on  com posed  o f  consum ers and  non-consum ers.  Bo th  g roups had  ag reed  to  an  a rb i t ra t i on  cl ause  i n  the i r con tracts wi th  T ELUS
Com m un i ca t i ons Inc.  Wh i l e  the  consum ers were  en t i t l ed  to  pu rsue  the i r cl a i m s i n  cou rt  by vi rtue  o f  the  Consumer Pro tect i on  Act and  the reby avo i d
a rb i t ra t i on ,  the  Suprem e Court  found  tha t  the  non-consum ers m ust  have  the i r p roceed i ng  deci ded  by way o f  a rb i t ra t i on  and  tha t  they cou l d  no t
pa rt i ci pa te  i n  the  cl ass act i on .

A he l p fu l  sum m ary o f  the  pa rt i es'  posi t i ons be fo re  the  Suprem e Court  o f  Canada  can  a l so  be  found  he re .

Legislative Provisions

Two sta tu tes were  a t  the  heart  o f  th i s appea l :  the  Arb i t ra t i on  Act and  the  Consumer Pro tect i on  Act.

Sect i on  7 (1 ) o f  the  Arb i t ra t i on  Act estab l i shes a  genera l  ru l e  tha t  where  a  pa rty to  an  a rb i t ra t i on  ag reem ent com m ences a  p roceed i ng  i n  respect  o f  a
m atte r dea l t  wi th  i n  the  ag reem ent,  the  court  " sha l l " ,  on  the  m ot i on  o f  ano the r pa rty,  stay the  court  p roceed i ng  i n  favour o f  the  a rb i t ra t i on .

Excep t i ons to  s.  7 (1 ) a re  se t  ou t  under s.  7 (2 ) o f  the  Arb i t ra t i on  Act,  wh i ch  p rovi des tha t  a  cou rt  m ay re fuse  to  stay a  p roceed i ng  where ,  fo r exam p l e ,  a
party has en te red  i n to  an  a rb i t ra t i on  ag reem ent wh i l e  under a  l ega l  i ncapaci ty,  o r where  the  a rb i t ra t i on  ag reem ent i s i nva l i d .

Sect i on  7 (5 ) o f  the  Arb i t ra t i on  Act,  wh i ch  was square l y a t  i ssue  i n  th i s appea l ,  a l l ows fo r a  pa rt i a l  stay o f  p roceed i ngs where  a  court  f i nds tha t :  (1 ) the
agreem ent dea l s wi th  on l y som e o f  the  m atte rs i n  respect  o f  wh i ch  the  p roceed i ng  was com m enced ;  and  (2 ) i t  i s reasonab l e  to  separa te  the  m atte rs
dea l t  wi th  i n  the  ag reem ent f rom  the  o the r m a tte rs.  

Sect i ons 7 (2 ) and  8 (1 ) o f  the  Consumer Pro tect i on  Act i nva l i da te  an  a rb i t ra t i on  cl ause  i nso fa r as i t  wou l d  o the rwi se  p reven t  cl ass m em bers who  qua l i fy
as "consum ers"  f rom  com m enci ng  o r j o i n i ng  a  cl ass act i on .  Im portan t l y,  the  Consumer Pro tect i on  Act speaks on l y o f  " consum ers" ,  wh i ch  i ncl udes "an
i nd i vi dua l  act i ng  fo r pe rsona l ,  fam i l y o r househo l d  pu rposes and  does no t  i ncl ude  a  pe rson  who  i s act i ng  fo r busi ness pu rposes" .  In  th i s sense ,  "non-
consum ers"  do  no t  qua l i fy as "consum ers"  and  they canno t  i nvoke  the  l eg i sl a t i ve  p ro tect i ons tha t  consum ers en j oy.

Facts & Issues

Avraham  We l l m an  f i l ed  a  p roposed  cl ass act i on  i n  On ta ri o  aga i nst  T ELUS Com m un i ca t i ons Inc.  ("T ELUS" ) on  beha l f  o f  abou t  two  m i l l i on  On ta ri o
resi den ts who  en te red  i n to  con tracts fo r phone  se rvi ces du ri ng  a  speci f i ed  t i m e fram e. T he  cl ass act i on  consi sts o f  bo th  consum ers and  non-consum ers
(non-consum ers be i ng  those  i nd i vi dua l s who  a re  busi ness custom ers).

M r.  We l l m an  sough t  to  ce rt i fy the  act i on  as a  cl ass act i on ,  and  i n  response ,  T ELUS b rough t  a  m o t i on  to  have  the  p roceed i ng  stayed  wi th  respect  to  the
non-consum er cl a i m s,  re l yi ng  on  an  a rb i t ra t i on  cl ause  con ta i ned  i n  the  standard  te rm s and  cond i t i ons d ra f ted  by T ELUS.

Bo th  pa rt i es ag reed  tha t ,  by vi rtue  o f  the  Consumer Pro tect  Act,  the  consum ers were  en t i t l ed  to  pu rsue  the i r cl a i m s i n  cou rt .  However,  the  cruci a l
quest i on  fo r th i s appea l  was:  does s.  7 (5 ) o f  the  Arb i t ra t i on  Act g ran t  the  court  the  d i scre t i on  to  re fuse  to  stay the  busi ness custom er cl a i m s?

The Majority's Reasons

Afte r revi ewi ng  the  "pu rpose  and  schem e"  o f  the  Arb i t ra t i on  Act,  and  the  text  o f  s.  7  i n  l i gh t  o f  i ts fu l l  con text ,  M o l daver J.  sta ted  tha t  the  use  o f  the
word  "sha l l "  i n  s.  7 (1 ) i nd i ca tes a  m anda to ry ob l i ga t i on .  T he  fact  tha t  a  cou rt  " sha l l "  stay a  p roceed i ng  under s.  7 (1 ) " rea ff i rm s the  concep t  o f  pa rty
au tonom y and  upho l ds the  po l i cy underl yi ng  the  Arb i t ra t i on  Act tha t  pa rt i es to  va l i d  a rb i t ra t i on  ag reem ent shou l d  ab i de  by the i r ag reem ent."

M o l daver J.  then  exp l a i ned  tha t  s.  7 (5 ) con ta i ns two  p recond i t i ons tha t  m ust  be  sa t i sf i ed  be fo re  a  court  m ay i ssue  a  pa rt i a l  stay.  T he  f i rst  p recond i t i on  i s
m et where :  (a ) a t  l east  one  m atte r i s dea l t  wi th  i n  the  a rb i t ra t i on  ag reem ent;  and  (b ) a t  l east  one  m atte r fa l l s ou tsi de  o f  the  a rb i t ra t i on  ag reem ent.  T he
second  p recond i t i on  i s sa t i sf i ed  where  i t  i s reasonab l e  to  separa te  the  m atte rs dea l t  wi th  i n  the  a rb i t ra t i on  ag reem ent f rom  those  m atte rs tha t  a re  no t
dea l t  wi th  i n  the  a rb i t ra t i on  ag reem ent.

Where  bo th  p recond i t i ons under s.  7 (5 ) a re  m et,  a  cou rt  m ay a l l ow m atte rs no t  dea l t  wi th  i n  the  a rb i t ra t i on  ag reem ent to  p roceed  to  cou rt .  However,  i f
the  p recond i t i ons a re  no t  m e t,  then  the  d i scre t i ona ry excep t i on  under s.  7 (5 ) i s no t  t ri gge red ,  and  i n  those  cases,  un l ess one  o f  the  excep t i ons under s.
7 (2 ) app l i es,  the  genera l  ru l e  under s.  7 (1 ) stands,  m ean i ng  tha t  the  p roceed i ng  m ust  be  stayed .

In  M o l daver J. 's vi ew, s.  7 (5 ) o f  the  Arb i t ra t i on  Act i s no t  an  i ndependen t ,  and  standa l one  p rovi si on  to  be  read  and  app l i ed  i n  i so l a t i on  f rom  ss.  7 (1 ) and
(2 ).  Ra the r,  " the re  i s a  l og i ca l  and  necessary l i nk be tween  the  two  p rovi si ons" .

App l yi ng  th i s ana l ysi s to  M r.  We l l m an 's case ,  the  m a j o ri ty concl uded  tha t  busi ness custom ers cou l d  no t  re l y on  the  Consumer Pro tect i on  Act to  avo i d  a
stay under s.  7 (1 ) because  th i s l eg i sl a t i on  app l i es on l y to  consum ers.  T hus,  the  busi ness custom ers were  l e f t  wi th  on l y two  op t i ons to  avo i d  a  stay:  ss.
7 (2 ) and  (5 ) o f  the  Arb i t ra t i on  Act.
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M r. We l l m an  d i d  no t  a rgue  any o f  the  excep t i ons under s.  7 (2 ) o f  the  Arb i t ra t i on  Act,  and  s.  7 (5 ) d i d  no t  app l y because  the  p recond i t i ons were  no t  m e t
(the  p roceed i ng  i nvo l ved  a  si ng l e  m a tte r –  the  a l l eged  ove rb i l l i ng  –  and  tha t  m a tte r was dea l t  wi th  i n  the  a rb i t ra t i on  ag reem ent).   Accord i ng l y,  the
p roceed i ng  ough t  to  be  stayed  as aga i nst  the  busi ness custom ers pu rsuan t  to  s.  7 (1 ) o f  the  Arb i t ra t i on  Act.

Fi na l l y,  the  m a j o ri ty responded  to  the  d i ssen t i ng  reasons.  M o l daver J.  exp l a i ned  tha t  absen t  l eg i sl a t i ve  am endm ents,  cou rts m ust  work wi th i n  the
l eg i sl a t i ve  f ram ework tha t  i s be fo re  them . In  the  m a j o ri ty's eyes,  the  d i ssen t i ng  approach  wou l d  "underm i ne  the  l eg i sl a tu re 's sta ted  ob j ect i ve  o f
ensuri ng  pa rt i es to  a  va l i d  a rb i t ra t i on  ag reem ent ab i de  by the i r ag reem ent,  reduce  the  degree  o f  ce rta i n ty and  p red i ctab i l i ty associ a ted  wi th  a rb i t ra t i on
agreem ents,  and  weaken  the  concep t  o f  pa rty au tonom y i n  the  com m erci a l  se t t i ng ."

The Dissenting Reasons

T he  d i ssen t  was penned  by Abe l l a  J.  and  Karaka tsan i s J. ,  who  found  tha t  s.  7 (5 ) m ust  be  i n te rp re ted  to  g i ve  j udges the  d i scre t i on  to  re fuse  to  stay
a rb i t rab l e  cl a i m s i f  i t  i s un reasonab l e  to  separa te  them  from  non-a rb i t rab l e  cl a i m s.

T he  d i ssen t i ng  j ust i ces cri t i ci zed  the  m a j o ri ty fo r reso rt i ng  to  textua l i sm , and  e ffect i ve l y reduci ng  the  con textua l  po l i cy ob j ect i ves o f  bo th
the  Arb i t ra t i on  Act and  the  Cl ass Proceed i ngs Act.  Vi ewi ng  the  app l i cab l e  l eg i sl a t i on  th rough  a  m ore  p ract i ca l  l ens,  Abe l l a  J.  and  Karaka tsan i s J.  saw
no  va l ue  i n  havi ng  courts and  pa rt i es spend  t i m e  t ryi ng  to  separa te  a rb i t rab l e  cl a i m s f rom  non-a rb i t rab l e  cl a i m s where  the  substance  o f  bo th  cl a i m s a re
i den t i ca l .

Fu rthe r,  the  Arb i t ra t i on  Act shou l d  be  app l i ed  i n  a  m anner tha t  p rom otes access to  j ust i ce .  Arb i t ra t i on  i s i n tended  to  act  as an  a l te rna t i ve  d i spu te
m echan i sm  fo r pa rt i es on  re l a t i ve l y equa l  foo t i ng .  In  th i s case ,  however,  the re  i s no  "equa l  ba rga i n i ng  power"  and  "pa rty au tonom y"  because  T ELUS
has excl usi ve  con tractua l  au tho ri ty.  T ELUS's i nd i vi dua l i zed  a rb i t ra t i on  cl ause  e ffect i ve l y p recl udes access to  j ust i ce  fo r busi ness cl i en ts when  a  l ow-
va l ue  cl a i m  does no t  j ust i fy the  expense .

Implications

T h i s deci si on  e ffect i ve l y na rrows the  i nstances i n  wh i ch  j ud i ci a l  d i scre t i on  fo r a  pa rt i a l  stay under s.  7 (5 ) o f  the  Arb i t ra t i on  Act  wi l l  app l y.  On  a  m uch
broader l eve l ,  however,  th i s deci si on  p rom otes the  po l i cy ra t i ona l e  underl yi ng  the  Arb i t ra t i on  Act and  re -en fo rces the  use  o f  a rb i t ra t i on  p rovi si ons i n  the
com m erci a l  con text .

By:  Ewa Kra j ewska ,  Veron i ca  S j o l i n

Servi ces:  Appe l l a te  Advocacy,  Cl ass Act i ons,  Di spu tes

Related Content

A p p e l l a t e  A d vo ca cy

Cl a ss A c t i o n s

Di sp u t e s

https://www.blg.com/en/insights/2019/04/en/people/s/sjolin-veronic
https://www.blg.com/en/insights/2019/04/en/services/practice-areas/disputes/appellate-advocac
https://www.blg.com/en/insights/2019/04/en/services/practice-areas/disputes/class-action
https://www.blg.com/en/insights/2019/04/en/services/practice-areas/dispute
https://www.blg.com/en/insights/2019/04/en/services/practice-areas/disputes/appellate-advocac
https://www.blg.com/en/insights/2019/04/en/services/practice-areas/disputes/class-action
https://www.blg.com/en/insights/2019/04/en/services/practice-areas/dispute



