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ARTICLE

The impact of COVID-19 on M&A transactions
Wi th  COVID-19  shaki ng  up  the  g l oba l  econom y, i t  i s cl ea r tha t  M &A act i vi ty has been ,  and  wi l l  con t i nue  to  be ,  i m pacted .  In  Canada  and  the  U.S.  a
num ber o f  p revi ousl y announced  dea l s have  a l ready been  she l ved  and  i t  i s possi b l e  tha t  m ore  dea l s wi l l  con t i nue  to  fa i l  as com pan i es focus on
ensuri ng  they have  su ff i ci en t  cash  rese rves and  access to  deb t  fo r the  fo reseeab l e  fu tu re .  A t  the  sam e t i m e , dea l  act i vi ty has no t  com p l e te l y d ri ed  up
and  som e m arke t  pa rt i ci pan ts a re  con t i nu i ng  to  pu rsue  t ransact i ons,  i n  m any cases f i nd i ng  opportun i ty i n  the  chaos.

For m arke t  pa rt i ci pan ts choosi ng  to  p roceed  wi th  M &A transact i ons du ri ng  th i s unpreceden ted  t i m e  o r fo r those  wi th  p revi ousl y si gned  dea l s,  they wi l l
undoub ted l y need  to  re -eva l ua te  dea l  te rm s and  con tem p l a te  a  wi de  va ri e ty o f  un i que  ri sks and  cha l l enges.  In  th i s a rt i cl e ,  we  have  i den t i f i ed  som e key
i ssues tha t  pa rt i es to  M &A transact i ons shou l d  consi de r i n  bo th  the  pub l i c and  p ri va te  M &A con text .

Pricing considerations and purchase price adjustments

At the  ou tse t ,  pu rchasers wi l l  need  to  re f l ect  upon  ta rge t  va l ua t i ons,  as m any i ndustri es a re  experi enci ng  si gn i f i can t  uncerta i n ty wi th  respect  to  sho rt -
te rm  and  l ong-te rm  revenue  and  ea rn i ngs expecta t i ons.  To  address th i s,  pu rchasers m ay wan t  to  consi de r st ructu ri ng  pu rchase  p ri ce  paym ents to  i ncl ude
perfo rm ance-based  pu rchase  p ri ce  m echan i sm s, such  as ea rn -ou ts,  i n  o rde r to  re f l ect  m ore  accu ra te l y the  sta te  o f  the  ta rge t  com pany post-cl osi ng .  I t
wou l d  be  p ruden t  fo r vendors consi de ri ng  these  m echan i sm s to  ensure  tha t  the  pu rchase  and  sa l e  ag reem ent con ta i ns post-cl osi ng  covenan ts
addressi ng ,  am ong  o the r th i ngs,  the  opera t i on  o f  the  ta rge t  busi ness by the  pu rchaser and  vendor aud i t  ri gh ts.

Add i t i ona l l y,  bo th  vendors and  pu rchasers wi l l  need  to  consi de r whe the r o r no t  custom ary pu rchase  p ri ce  ad j ustm en ts st i l l  wo rk.  T he  i m pacts o f  COVID-
19  on  a  ta rge t ’s worki ng  cap i ta l ,  fo r i nstance ,  wi l l  m ean  tha t  typ i ca l  worki ng  cap i ta l  ad j ustm en ts m ay no  l onger su ff i ce .  Purchasers wi l l  a l so  need  to
assess i f  f i xed  p ri ci ng  a rrangem ents such  as l ocked  box m echan i sm s a re  too  ri sky g i ven  the  cu rren t  envi ronm ent.

Acquisition financing

Purchasers re l yi ng  on  f i nanci ng  to  fund  an  acqu i si t i on  wi l l  need  to  ensure  they have  consi sten t  and  open  d i a l ogue  wi th  the i r l enders regard i ng  the
i m pacts o f  COVID-19  on  the i r ab i l i ty to  secure  funds.  As COVID-19  con t i nues to  d i srup t  the  cash  f l ows and  so l vency o f  va ri ous busi nesses,  f i nanci a l
covenan ts i n  l end i ng  a rrangem ents a re  l i ke l y to  becom e m ore  onerous and /o r pu rchasers i n  ce rta i n  i ndustri es m ay f i nd  i t  d i f f i cu l t  to  ob ta i n  dea l
f i nanci ng .  On  the  o the r hand ,  vendors wi l l  wan t  to  scru t i n i ze  the  f i nanci a l  hea l th  o f  po ten t i a l  pu rchasers and  consi de r whe the r add i t i ona l  p ro tect i ons
are  needed ,  such  as pa ren ta l  guaran tees,  to  ensure  the  pu rchaser i s ab l e  to  fu l f i l l  i ts paym ent ob l i ga t i ons under the  pu rchase  and  sa l e  ag reem ent.

Due diligence and representations and warranties

Due to  soci a l  d i stanci ng  and  the  cl osu re  o f  busi nesses th roughou t  the  worl d ,  due  d i l i gence  i n  the  COVID-19  envi ronm ent p resen ts num erous cha l l enges
fo r pa rt i es to  M &A transact i ons.  S i te  i nspect i ons and  em p l oyee  m ee t i ngs m ay now be  i m possi b l e ,  popu l a t i ng  da ta  room s cou l d  be  cha l l eng i ng  i f
em p l oyees canno t  access o ff i ce  f i l es,  ta rge t  fo recasts and  p ro j ect i ons m ay no  l onger app l y and  t i m e l i nes to  com p l e te  due  d i l i gence  m ay need  to  be
extended .  To  address som e o f  these  cha l l enges,  pu rchasers i n  pa rt i cu l a r wi l l  wan t  to  undertake  COVID-speci f i c due  d i l i gences p rocesses.  T h i s wi l l
i ncl ude  ensuri ng  tha t  due  d i l i gence  extends to  busi ness con t i nu i ty and  opera t i ons,  i nsu rance ,  supp l y cha i n  ri sk,  so l vency ri sks,  em p l oyee  cl a i m s
regard i ng  COVID-19  accom m odat i ons,  and  ri sks pe rta i n i ng  to  m a te ri a l  con tracts and  the  ab i l i ty o f  coun te rpa rt i es to  te rm i na te  o r suspend  the i r
ob l i ga t i ons due  to  the  exi stence  o f  fo rce  ma jeu re cl auses o r si m i l a r te rm i na t i on  p rovi si ons.

COVID-19-speci f i c o r COVID-19-m od i f i ed  rep resen ta t i ons and  warran t i es m ay a l so  be  needed  i n  the  pu rchase  and  sa l e  ag reem ent to  address i ssues
d i scovered  du ri ng  the  due  d i l i gence  p rocess and  changes i n  the  ta rge t ’s f i nanci a l  posi t i on  and  opera t i ons.  T he  fo rm  these  wi l l  take  wi l l  be  i ndustry
speci f i c,  however,  som e a reas o f  concern  l i ke l y i ncl ude  l ayo ffs o r te rm i na t i ons o f  em p l oyees,  i nsu rance ,  custom ers and  supp l i e rs,  the  ab i l i ty to  co l l ect
accoun ts payab l es,  l oss o f  custom ers and  the  ab i l i ty o f  pa rt i es to  pe rfo rm  m ate ri a l  con tracts.  Pa rt i es wi l l  a l so  need  to  consi de r the  exten t  to  wh i ch  the
vendor o r ta rge t  com pany wi l l  be  ab l e  to  sa t i sfy b ri ng -down rep resen ta t i ons and  warran t i es a t  cl osi ng  t i m e  and  how po ten t i a l  ca rve -ou ts o f  those  b ri ng -
downs m i gh t  l ook,  i ncl ud i ng  revi sed  benchm arks fo r o rd i na ry course  opera t i ons (as d i scussed  fu rthe r be l ow).

Part i es con tem p l a t i ng  rep resen ta t i on  and  warran ty i nsu rance  shou l d  pay cl ose  a t ten t i on  to  whe the r o r no t  COVID-19  pandem i c re l a ted  l osses a re
excl uded  f rom  coverage .  Purchasers can  a l so  expect  tha t  i nsu re rs wi l l  requ i re  he i gh tened  due  d i l i gence  focused  on  the  e ffects o f  COVID-19  on  the
ta rge t ,  and  wi l l  scru t i n i ze  the  pu rchase  and  sa l e  ag reem ent fo r rep resen ta t i ons and  warran t i es tha t  m ay be  a ffected  by the  pandem i c.  Insu re rs wi l l  a l so
ask speci f i c quest i ons du ri ng  b ri ng -down underwri t i ng  ca l l s abou t  the  i m pacts tha t  COVID-19  has had  on  the  ta rge t  du ri ng  the  i n te ri m  pe ri od .

Material Adverse Effect and Material Adverse Change provisions

M ate ri a l  Adverse  Effect  (M AE) and  M ate ri a l  Adverse  Change  (M AC) p rovi si ons have  genera l l y been  qu i te  d i ff i cu l t  to  re l y upon  as a  reason  to  te rm i na te
an  M &A transact i on ,  as the  courts have  l eaned  towards upho l d i ng  t ransact i ons.  T hese  p rovi si ons a re  i n tended  to  address un fo reseen  even ts tha t  have  a
m ate ri a l  and  adverse  i m pact  on  a  ta rge t  com pany’s va l ue  and  o f ten  d i d  no t  re fe rence  pandem i cs o r ep i dem i cs as a  ca rve  ou t  p re -COVID-19 .  A l though  a
purchaser m ay be  ab l e  to  re l y on  a  M AE/M AC p rovi si on  tha t  was d ra f ted  p re -COVID-19  (and  does no t  re fe rence  pandem i cs o r ep i dem i cs) to  te rm i na te ,
to  do  so  wi l l  genera l l y requ i re  the  pu rchaser to  show tha t  the  l anguage  tha t  com m on l y excl udes b roader econom i c cond i t i ons f rom  be i ng  an  M AE/M AC
does no t  extend  to  the  i m pact  o f  COVID-19 .  T h i s ana l ysi s i s fact  speci f i c and  depends on  the  na tu re  o f  the  ta rge t  com pany’s busi ness,  the  speci f i c
l anguage  i n  the  M AE/M AC cl ause  and  how the  ta rge t  com pany was i m pacted  i n  com pari son  to  o the rs i n  the  ta rge t ’s i ndustry.  In  these  cases,  m uch
deba te  wi l l  undoub ted l y cen tre  on  wha t  const i tu tes a  com parab l e  peer g roup  fo r the  ta rge t ,  whe the r the  e ffects a re  si gn i f i can t  i n  bo th  du ra t i on  and
i m pact  and  whe the r o r no t  the re  was any knowl edge  o f  the  po ten t i a l  i m pact  a t  the  t i m e  the  pu rchase  and  sa l e  ag reem ent was si gned .

Recen t  exam p l es i ncl ude ,  i n  Canada ,  CanCap  Group  Inc. ’s pu rpo rted  te rm i na t i on  o f  i ts pu rchase  o f  Ri fco  Inc.  (be fo re  the  A l be rta  Court  o f  Queen ’s
Bench) and ,  i n  the  U.S. ,  the  h i gh  p ro f i l e  a t tem pt by Sycam ore  Partne rs to  exe rci se  i ts ri gh t  to  te rm i na te  i ts pu rchase  o f  Vi cto ri a ’s Secre t  f rom  L Brands
(be fo re  the  De l aware  Court  o f  Chancery).  Each  i nvo l ve  an  a t tem pt by the  pu rchaser to  re l y on  the  M AE p rovi si on  con ta i ned  i n  the  pu rchase  and  sa l e



agreem ent a ri si ng  f rom  the  i m pact  o f  COVID-19  on  the  ta rge t ’s busi ness.  Gi ven  the  genera l  l ack o f  case l aw on  th i s sub j ect ,  bo th  cases wi l l  undoub ted l y
be  fo l l owed  cl ose l y by those  i n  bo th  the  busi ness and  l ega l  com m un i t i es.

Go i ng  fo rward ,  vendors and  pu rchasers nego t i a t i ng  a  pu rchase  and  sa l e  ag reem ent wi l l  wan t  to  consi de r add i ng  l anguage  to  the i r M AE/M AC p rovi si ons
to  d i rect l y address how COVID-19  ri sk wi l l  be  t rea ted .  Fo r exam p l e ,  pa rt i es wi l l  wan t  to  consi de r i f  the  i m pacts o f  COVID-19  shou l d  be  speci f i ca l l y
excl uded  o r whe the r a  benchm ark fo r l osses susta i ned  by the  ta rge t  busi ness wi l l  be  se t  tha t ,  i f  su rpassed ,  wou l d  a l l ow a  pa rty to  re l y on  such  M AE/M AC
to  te rm i na te .

Regulatory issues

Because  o f  COVID-19 ,  pu rchasers and  vendors shou l d  p repare  fo r l onger t ransact i on  t i m e l i nes and  expect  de l ays i n  the  p rocessi ng  o f  regu l a to ry
approva l s be tween  si gn i ng  and  cl osi ng .  M &A transact i ons i n  Canada  o f ten  requ i re  approva l s such  as Compet i t i on  Act revi ew, Investmen t Canada  Act
revi ew and  stock exchange  approva l s.  Due  to  COVID-19 ,  however,  va ri ous agenci es have  i nd i ca ted  tha t  revi ew t i m e l i nes m ay be  sl ower.

Som e regu l a to rs have  a l so  sta ted  tha t  ce rta i n  M &A transact i ons m ay face  e l eva ted  revi ew. Fo r exam p l e ,  the  Governm ent o f  Canada  recen t l y announced
tha t  ce rta i n  fo re i gn  i nvestm en ts i n to  Canada  wi l l  be  sub j ect  to  enhanced  scru t i ny i n  an  a t tem pt to  p reven t  opportun i st i c i nvestm en t behavi ou r tha t  m ay
f l ow f rom  depressed  va l ua t i ons caused  by COVID-19 .  T he  focus o f  th i s enhanced  scru t i ny i s expected  to  be :  (i ) Canad i an  busi nesses re l a ted  to  pub l i c
hea l th  o r i m p l i ca ted  i n  the  supp l y o f  cri t i ca l  goods;  and  (i i ) acqu i si t i ons by i nvesto rs tha t  a re  owned , sub j ect  to  i n f l uence  by,  o r even  cl ose l y t i ed  to
fo re i gn  sta tes.  Pre -COVID-19 ,  pa rt i es genera l l y assum ed tha t  the  na t i ona l  secu ri ty revi ew p rocess under the  Investmen t Canada  Act (a l though  i t  va ri ed ),
cou l d  take  a t  l east  200  days to  be  com p l e ted .  A l though  a t  th i s t i m e  dead l i nes app l i cab l e  to  the  com m encem ent o f  the  na t i ona l  secu ri ty revi ew p rocess
have  no t  changed ,  i f  si gn i f i can t l y m ore  revi ews a re  to  be  conducted  due  to  enhanced  scru t i ny o f  ce rta i n  types o f  t ransact i ons,  the  revi ew p rocess m ay
take  l onger go i ng  fo rward .

For a  m ore  de ta i l ed  ana l ysi s o f  the  recen t l y announced  Investmen t Canada  Act m easures,  see  the  BLG pub l i ca t i on  “Governm ent announces “enhanced
scru t i ny” o f  fo re i gn  i nvestm en ts as a  resu l t  o f  COVID-19”.

Interim operating considerations

Duri ng  the  i n te ri m  pe ri od  be tween  si gn i ng  and  cl osi ng ,  custom ary i n te ri m  opera t i ng  covenan ts typ i ca l l y requ i re  tha t  the  vendor opera te  the  ta rge t
com pany i n  the  “o rd i na ry course ” i n  acco rdance  wi th  past  p ract i ces and  re fra i n  f rom  p roceed i ng  wi th  ce rta i n  act i ons wi thou t  the  pu rchaser’s consen t .  In
the  cu rren t  COVID-19  envi ronm ent,  however,  vendors m ay f i nd  i t  cha l l eng i ng  to  com p l y wi th  these  ob l i ga t i ons.  Purchasers and  vendors wi l l  need  to
work toge the r to  nego t i a te  appropri a te  i n te ri m  pe ri od  covenan ts tha t  a l l ow the  ta rge t  com pany su ff i ci en t  f l exi b i l i ty to  respond  to  the  un i que  and  f l u i d
cond i t i ons cu rren t l y faci ng  busi nesses,  wh i l e  a t  the  sam e t i m e  adequa te l y p ro tect i ng  the  va l ue  o f  the  busi ness fo r the  bene f i t  o f  the  pu rchaser.
Purchasers shou l d  consi de r add i t i ona l  p ro tect i ons to  address COVID-19-re l a ted  ri sk i ncl ud i ng ,  am ong  o the r th i ngs,  covenan ts re l a t i ng  to  l i qu i d i ty,
worki ng  cap i ta l  and  po ten t i a l l y e l eva ted  i n te ri m  pe ri od  report i ng .  Vendors wi l l  wan t  to  ensure  tha t  such  covenan ts a re  no t  so  st ri ct  tha t  they a l l  bu t
guaran tee  the  vendor wi l l  be  i n  b reach  o f  them .

Termination rights, outside dates and closing delays

I t  can  be  expected  tha t  cl osi ng  cond i t i ons such  as rou t i ne  th i rd  pa rty consen ts,  sha reho l de r approva l s,  regu l a to ry approva l s and  bank f i nanci ng  m ay
take  l onger and  m ay be  ha rde r to  ob ta i n  i n  a  COVID-19  envi ronm ent.  Accord i ng l y,  te rm i na t i on  ri gh ts and  b reak fees wi l l  requ i re  added  a t ten t i on  f rom
bo th  vendors and  pu rchasers.  T he  pa rt i es wi l l  need  to  consi de r how to  a l l oca te  the  ri sk o f  these  po ten t i a l  de l ays and  how the  ri sk o f  fa i l u re  to  m ee t
ce rta i n  cl osi ng  cond i t i ons i s a l l oca ted  be tween  the  pa rt i es and  fo r wha t  l eng th  o f  t i m e .  Certa i n l y,  the  “ou tsi de  da te ” p rovi si on  wi l l  take  on  added
i m portance  as a  resu l t .

Dea l  execu t i on  and  cl osi ng  p rocedures a re  a l so  l i ke l y to  experi ence  de l ay due  to  soci a l  d i stanci ng  requ i rem en ts,  am ong  o the r th i ngs.  To  address th i s,
pa rt i es wi l l  wan t  to  beg i n  p l ann i ng  we l l  i n  advance  o f  cl osi ng ,  pa rt i cu l a rl y i f  o ri g i na l  si gna tu res a re  requ i red ,  and ,  to  the  exten t  possi b l e ,  wi l l  wan t  to
consi de r e l ectron i c cl osi ngs and  the  exchange  o f  e l ectron i c si gna tu re  pages.

Conclusion

T he  e ffects o f  COVID-19  on  the  econom y and  on  M &A transact i ons a re  rap i d l y evo l vi ng .  BLG’s M &A l awyers regu l a rl y counse l  pu rchasers and  vendors
i nvo l ved  i n  h i gh  p ro f i l e  M &A transact i ons and  a re  ava i l ab l e  to  assi st  wi th  any quest i ons you  m ay have  regard i ng  the  e ffects o f  COVID-19  on  your M &A
transact i on .

For m ore  i n fo rm at i on  abou t  COVID-19  and  i ts i m pact  on  your busi ness,  p l ease  vi si t  BLG's COVID-19  Resource  Cen tre.
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