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ARTICLE

CSA seek to require registrants to help defend clients against f inancial exploitation
On M arch  5 ,  2020 ,  the  Canad i an  Securi t i es Adm i n i st ra to rs (CSA) pub l i shed  fo r com m ent p roposed  am endm ents to  Na t i ona l  Instrum en t 31 -103
Reg i st ra t i on  Requ i rem en ts,  Exem pt i ons and  Ongo i ng  Reg i st ran t  Ob l i ga t i ons (NI  31 -103) desi gned  to  enhance  i nvesto r p ro tect i on  by requ i ri ng
reg i st ran ts to  address po ten t i a l  f i nanci a l  exp l o i ta t i on ,  as we l l  as d i m i n i shed  m en ta l  capaci ty,  o f  o l de r and  vu l ne rab l e  cl i en ts.  In  the  pub l i ca t i on ,  the
CSA h i gh l i gh t  how reg i st ran ts can  be  we l l  posi t i oned  to  i den t i fy si gns o f  f i nanci a l  exp l o i ta t i on ,  vu l ne rab i l i ty and  decl i n i ng  m en ta l  capaci ty i n  cl i en ts.
T he  CSA p ropose  changes to  NI  31 -103  re l a t i ng  to  two  steps tha t  can  and  shou l d  be  taken  by reg i st ran ts to  address concerns abou t  f i nanci a l
exp l o i ta t i on  o r a  cl i en t ’s m en ta l  capaci ty:

Iden t i fyi ng  fo r each  i nd i vi dua l  cl i en t  on  open i ng  an  accoun t ,  a  t rusted  con tact  pe rson  (T CP) –  and  ra i si ng  any fu tu re  concerns abou t  the  cl i en t  wi th
tha t  pe rson ;  and

Im posi ng  a  tem pora ry ho l d  on  the  accoun t  i n  ci rcum stances where  the  reg i st ran t  consi de rs the re  to  be  i ssues regard i ng  the  cl i en t  o f  the  na tu re
d i scussed  i n  the  p roposa l s.

T he  com m ent pe ri od  on  the  p roposa l s ended  Ju l y 20 ,  2020  (extended  due  to  the  on -go i ng  COVID-19  pandem i c).  Wh i l e  we  com p l e te l y support  the  sp i ri t
and  ob j ect i ves o f  the  p roposa l s,  we  wi l l  be  p rovi d i ng  the  CSA wi th  com m ents re f l ect i ng  enhancem ents and  p ract i ca l  consi de ra t i ons so  tha t  reg i st ran ts
wi l l  be t te r understand  wha t  they m ust  do  and  wha t  can  be  reasonab l y accom p l i shed .
T he  p roposa l s a l ong  wi th  som e o f  ou r b ri e f  observa t i ons a re  ou t l i ned  be l ow.

As i s the  case  wi th  m any o f  the  recen t  CSA p ronouncem ents regard i ng  reg i st ran ts,  the  actua l  ru l es a re  re l a t i ve l y st ra i gh t fo rward ,  a l be i t  we  th i nk
am endm ents a re  necessary.  However,  the re  i s m uch  to  consi de r i n  regards to  the  CSA’s expecta t i ons as to  how the  ru l es shou l d  be  com p l i ed  wi th .  In  the
case  o f  these  p roposa l s,  th i s gu i dance  i s p rovi ded  i n  a  separa te  schedu l e  to  the  Com pan i on  Po l i cy to  NI  31 -103 .

T he  p roposed  am endm ents bu i l d  on  the  pub l i ca t i on  o f  CSA Sta ff  No t i ce  31 -354  Suggested  Pract i ces fo r Engag i ng  wi th  Ol de r o r Vu l ne rab l e  Cl i en ts l ast
year,  as we l l  as o the r regu l a to ry pub l i ca t i ons,  gu i dance  and  revi ews.  I f  i m p l em ented ,  the  p roposa l s wi l l  i m pact  the  opera t i ons o f  a l l  reg i ste red  f i rm s,
i ncl ud i ng  dea l e r f i rm s tha t  a re  m em bers o f  I IROC and  the  M FDA. T he  CSA exp l a i n  tha t  they expect  I IROC and  the  M FDA to  consi de r am end i ng  the i r
ru l es to  pu t  i n  p l ace  these  requ i rem en ts fo r m em bers,  i n  the  m ean t i m e , the  p roposed  ru l es i n  NI  31 -103  wou l d  app l y to  SRO m em ber f i rm s (once  m ade
f i na l ).

We understand  tha t  the  CSA i n tend  fo r these  p roposa l s to  com e i n to  fo rce  a t  the  sam e t i m e  as the  “cl i en t  focused  re fo rm s” to  NI  31 -103  becom e fu l l y
e ffect i ve  on  Decem ber 31 ,  2021 .

BLG has l ong  supported  the  no t i on  o f  reg i st ran ts request i ng  cl i en ts to  p rovi de  them  wi th  de ta i l s o f  a  T CP so  they can  be  con tacted  i n  approp ri a te
ci rcum stances.  We have  a l so  g i ven  advi ce  to  m any cl i en ts abou t  the  necessi ty to  pu t  a  ho l d  on  an  accoun t  i f  the re  a re  concerns abou t  f i nanci a l
exp l o i ta t i on  o r the  m en ta l  capaci ty o f  a  cl i en t .  Arthu r Fi sh ,  a  pa rtne r i n  ou r Esta tes g roup,  con t i nues as a  l ong -t i m e  con tri bu to r on  the  OSC’s Sen i o rs
Expert  Advi so ry Com m i t tee  and  i s a  powerfu l  advoca te  o f  the  concep ts beh i nd  the  p roposa l s.

Trusted contact person

Under the  p roposed  am endm ents,  reg i st ran ts wi l l  be  requ i red  to  take  reasonab l e  steps to  ob ta i n  f rom  each  i nd i vi dua l  cl i en t  the  nam e and  con tact
i n fo rm at i on  o f  a  T CP resi den t  i n  the  sam e p rovi nce  o r te rri to ry as the  cl i en t  and  the  wri t ten  consen t  o f  the  cl i en t  to  con tact  the  T CP i n  ce rta i n
ci rcum stances.  T h i s i ncl udes when  the  reg i st ran t  has concerns abou t  the  possi b l e  f i nanci a l  exp l o i ta t i on  o f  the  cl i en t  o r the  cl i en t ’s m en ta l  capaci ty.

T he  CSA exp l a i n  tha t  a  T CP i s i n tended  to  be  a  resource  fo r a  reg i st ran t  to  assi st  i t  i n  p ro tect i ng  a  cl i en t ’s f i nanci a l  i n te rests.  However,  when
com m un i ca t i ng  wi th  a  T CP, reg i st ran ts m ust  consi de r p ri vacy ob l i ga t i ons under re l evan t  l eg i sl a t i on  and  cl i en t  ag reem ents re l a t i ng  to  the  co l l ect i on ,
use  and  d i scl osu re  o f  pe rsona l  i n fo rm at i on .

Wh i l e  the  requ i rem en t,  as cu rren t l y p roposed ,  wou l d  on l y app l y to  i nd i vi dua l  cl i en ts,  the  CSA have  requested  feedback on  whe the r i t  wou l d  be
appropri a te  fo r the  requ i rem en t to  app l y m ore  b road l y.  In  pa rt i cu l a r,  because  i nd i vi dua l s m ay i nvest  i nd i rect l y th rough  ho l d i ng  com pan i es,  fam i l y t rusts
o r si m i l a r en t i t i es,  the  CSA have  asked  whe the r the  t rusted  con tact  pe rson  requ i rem en t shou l d  app l y i n  respect  o f  i nd i vi dua l s tha t  con tro l  non-i nd i vi dua l
cl i en ts,  such  as co rpo ra t i ons,  pa rtne rsh i ps and  t rusts.

We quest i on  the  requ i rem en t fo r a  T CP to  be  resi den t  i n  the  sam e j u ri sd i ct i on  o f  the  cl i en t  as cu rren t l y d ra f ted  (th i s wou l d  ru l e  ou t  an  adu l t  fam i l y
m em ber o r f ri end  o f  the  cl i en t  resi den t  i n  ano the r p rovi nce  o r coun try).  We a l so  quest i on  the  requ i rem en t fo r each  cl i en t ,  no  m atte r the  age  o r
cond i t i on  o f  the  cl i en t ,  to  be  requested  to  p rovi de  th i s i n fo rm at i on  on  accoun t  open i ng ,  a l though  we  understand  the  regu l a to rs re l uctance  to  m anda te
tha t  reg i st ran ts si ng l e  ou t  speci f i c ca tegori es o f  cl i en ts and  ob ta i n  T CP i n fo rm at i on  f rom  on l y those  cl i en ts.  T here  i s l oose  l anguage  abou t  wha t  a
reg i st ran t  shou l d  o r can  do  i f  a  cl i en t  says they do  no t  wi sh  to  p rovi de  th i s i n fo rm at i on .  We consi de r reg i st ran ts m ay need  m ore  gu i dance  on  th i s po i n t .

We a l so  no te  tha t  the re  i s no  t ransi t i on  p roposed  wi th  respect  to  exi st i ng  cl i en ts o f  a  reg i st ran t .  Are  they requ i red  to  con tact  each  exi st i ng  cl i en t  and
ob ta i n  the  necessary i n fo rm at i on  abou t  a  T CP and  i f  so ,  i s the re  an  expected  t i m e  f ram e fo r com p l e t i on?  We wi l l  recom m end tha t  th i s i ssue  be
addressed  by the  CSA i n  f i na l i zi ng  the  p roposa l s.  T here  i s no  gu i dance  wi th i n  the  p roposa l s on  expecta t i ons fo r how and  when  th i s i n fo rm at i on  shou l d
be  m on i to red  and  upda ted ,  o the r than  tha t  reg i st ran ts “shou l d ” have  po l i ci es and  p rocedures to  address th i s i ssue .  We recom m end tha t  a  T CP shou l d  be
consi de red  and  d i scussed  wi th  the  cl i en t  du ri ng  regu l a r accoun t  d i scussi ons and  KYC upda tes he l d  be tween  a  cl i en t  and  the  reg i st ran t .  T he  CSA
exp l a i n  tha t  a  T CP “shou l d ” no t  be  the  cl i en t ’s dea l i ng  o r advi si ng  rep resen ta t i ve  and  we  wi l l  recom m end tha t  th i s be  p roh i b i ted  g i ven  the  obvi ous
con f l i cts o f  i n te rest .  We a l so  no te  tha t  the  M FDA, i n  pa rt i cu l a r,  has recom m ended  tha t  the  T CP no t  be  an  a t to rney fo r the  cl i en t  act i ng  under a  power o f
a t to rney o r a  pe rson  who  has an  i n te rest  i n  the  accoun t  (e .g .  as a  bene f i ci a ry).  T hese  cond i t i ons a re  m ore  restri ct i ve ,  wh i ch  m ay l i m i t  a  cl i en t  wi th  few
ou tsi de  acqua i n tances f rom  nam i ng  a  T CP. However,  they m ay be  m ore  sensi b l e  cond i t i ons.

As wi th  m any i f  no t  a l l  regu l a to ry requ i rem en ts,  docum enta t i on  wi l l  be  vi ta l  regard i ng  any d i scussi ons by a  reg i st ran t  wi th  a  cl i en t  abou t  desi gna t i ng  a
T CP and  wi th  a  T CP abou t  the  cl i en t .
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T he  p roposed  am endm ents cl a ri fy tha t  the  CSA consi de r tha t  Canad i an  securi t i es l eg i sl a t i on  does no t  p reven t  a  reg i ste red  f i rm  f rom  p l aci ng  tem pora ry
ho l ds on  t ransact i ons i n  ci rcum stance  where  the  f i rm  has a  reasonab l e  be l i e f  tha t  a  vu l ne rab l e  cl i en t  i s be i ng  f i nanci a l l y exp l o i ted  o r tha t  a  cl i en t  l acks
m enta l  capaci ty.  We no te  som ewhat opaque  word i ng  i s a l so  i ncl uded  i n  the  p roposed  Com pan i on  Po l i cy to  the  e ffect  tha t  tem pora ry ho l ds m ay be
p l aced  on  accoun ts by reg i st ran ts “where  they a re  o the rwi se  l ega l l y en t i t l ed  to  p l ace ” such  ho l ds.  We consi de r fu rthe r d i scussi on  abou t  the  CSA’s
i n ten t i ons i n  usi ng  these  words i s necessary.  Accoun t  docum enta t i on  and  cl i en t  ag reem ents wi l l  l i ke l y need  to  recogn i ze  the  ci rcum stances when  a
reg i st ran t  m ay p l ace  a  tem pora ry ho l d  on  an  accoun t .  Cl i en ts shou l d  p rovi de  consen t  i n  advance  to  tem pora ry ho l ds i n  o rde r to  p ro tect  the  reg i st ran t ,  as
we l l  as the  cl i en t .  T he  am endm ents a l so  se t  ou t  ce rta i n  steps tha t  a  reg i ste red  f i rm  wou l d  need  to  take  i f  i t  i m poses such  a  ho l d  on  a  t ransact i on ,
i ncl ud i ng  docum ent i ng  the  re l evan t  facts tha t  t ri gge red  the  tem pora ry ho l d ,  com m un i ca t i ng  the  tem pora ry ho l d  to  the  cl i en t  and  conduct i ng  a  revi ew o f
the  re l evan t  facts be fo re  te rm i na t i ng  the  ho l d  o r re fusi ng  to  p roceed  wi th  the  t ransact i on .  Presum ab l y,  a  reg i st ran t  wou l d  a l so  be  ab l e  to  con tact  the
T CP i n  these  ci rcum stances,  bu t  th i s i s no t  speci f i ca l l y re fe rred  to  i n  the  p roposa l s.

Impact on registered firms

I f  the  p roposed  am endm ents a re  i m p l em ented ,  reg i ste red  f i rm s wi l l  need  to  ensure  appropri a te  po l i ci es and  p rocedures a re  i n  p l ace ,  i ncl ud i ng
reco rdkeep i ng ,  to  com p l y wi th  the  new requ i rem en ts i n  NI  31 -103 ,  as we l l  as the  enhanced  regu l a to ry expecta t i ons re f l ected  i n  the  p roposed
am endm ents to  the  re l a ted  Com pan i on  Po l i cy.  In  add i t i on ,  reg i ste red  f i rm s wi l l  need  to  upda te  the i r accoun t  open i ng  docum ents,  i ncl ud i ng  the
re l a t i onsh i p  d i scl osu re  i n fo rm at i on  p rovi ded  to  cl i en ts and  accoun t  ag reem ents,  wh i ch  wi l l  need  to  descri be  the  ci rcum stances i n  wh i ch  the  f i rm  m ay
con tact  the  cl i en t ’s T CP o r p l ace  a  tem pora ry ho l d  on  a  t ransact i on  i n  the  cl i en t ’s accoun t .  Fi rm s wi l l  a l so  need  to  p rovi de  appropri a te  t ra i n i ng  to  the i r
rep resen ta t i ves on  recogn i zi ng  the  si gns o f  d i m i n i shed  m en ta l  capaci ty and  f i nanci a l  exp l o i ta t i on ,  and  the  steps tha t  shou l d  be  taken  when  the re  i s
cause  fo r concern .

P l ease  con tact  you r BLG l awyer o r the  au tho rs o f  th i s Bu l l e t i n  i f  you  have  any quest i ons abou t  the  p roposed  am endm ents o r cu rren t  regu l a to ry
expecta t i ons re l a t i ng  to  the  p ro tect i on  o f  o l de r and  vu l ne rab l e  cl i en ts,  i ncl ud i ng  the  i m p l i ca t i ons fo r you r f i rm  and  i ts opera t i ons.
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