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ARTICLE

A Practical Guide to Handling Whistleblower Complaints for In-House Counsel
Last  week,  the  On ta ri o  Securi t i es Com m i ssi on  (OSC) announced tha t  i t  had  awarded  $7 .5  m i l l i on  to  th ree  wh i st l eb l owers who  p rovi ded  t i ps tha t  l ed  to
OSC en fo rcem ent act i ons.  T he  awards were  the  f i rst  eve r m ade  by a  Canad i an  securi t i es regu l a to r and  ga rne red  si gn i f i can t  p ress coverage  due  to  the i r
si ze .

Desp i te  the  pub l i ci ty su rround i ng  l a rge  wh i st l eb l ower awards,  sta t i st i cs show tha t  the  vast  m a j o ri ty o f  em p l oyee  wh i st l eb l owers choose  to  f i rst  report
m i sconduct  i n te rna l l y wi th i n  the i r o rgan i za t i on  be fo re  deci d i ng  whe the r to  approach  regu l a to rs.  As a  resu l t ,  i n -house  counse l ’s deci si ons abou t  how to
hand l e  an  i n te rna l  wh i st l eb l ower com p l a i n t  can  o f ten  m ake  the  d i ffe rence  be tween  a  com p l a i n t  tha t  i s addressed  i n te rna l l y and  one  tha t  l eads to
regu l a to ry i nvest i ga t i on  o r l i t i ga t i on .  T h i s a rt i cl e  p rovi des a  p ract i ca l  step -by-step  gu i de  fo r i n -house  counse l  to  fo l l ow i n  the  i m m ed i a te  a f te rm ath  o f  a
wh i st l eb l ower com p l a i n t .

1. Triage

T he  f i rst  step  i n  respond i ng  to  a  wh i st l eb l ower com p l a i n t  i s assessi ng  the  po ten t i a l  i m pact  o f  the  com p l a i n t  on  the  com pany.  T he  po ten t i a l  i m pact  o f  a
com p l a i n t  depends on  two  facto rs:  (1 ) the  f i nanci a l ,  l ega l ,  and  repu ta t i ona l  ri sk to  the  com pany;  and  (2 ) the  cred i b i l i ty o f  the  com p l a i n t .

A t  one  end  o f  the  spectrum  wi l l  be  non-m ate ri a l / l ow-cred i b i l i ty reports,  such  as a  vague  a l l ega t i on  o f  an  em p l oyee  p i l fe ri ng  pe t ty cash .  A t  the  o the r
end  o f  the  spectrum  wi l l  be  m ate ri a l /h i gh -cred i b i l i ty reports,  such  as a  speci f i c and  de ta i l ed  a l l ega t i on  o f  wi despread  accoun t i ng  f raud  two  weeks
be fo re  a  com pany’s f i sca l  yea r cl ose .

Often ,  i n  o rde r to  fu l l y understand  the  m ate ri a l i ty o r cred i b i l i ty o f  a  wh i st l eb l ower report ,  you  wi l l  need  add i t i ona l  i n fo rm at i on  beyond  the  report  i tse l f .
Fo r exam p l e ,  i f  a  com p l a i n t  a l l eges a  co rpo ra te  tax evasi on  schem e, you  wi l l  need  to  understand  whe the r the  tax evasi on  schem e i s feasi b l e  and ,  i f
t rue ,  wha t  i m pact  i t  wou l d  have  on  the  com pany’s f i nanci a l  sta tem en ts.  In  cases where  you  seek add i t i ona l  i n fo rm at i on  f rom  o the rs a t  the  com pany,  you
shou l d  consu l t  as few peop l e  as possi b l e  and  d i vu l ge  de ta i l s o f  the  a l l ega t i ons on  a  need-to -know basi s on l y.  Taki ng  these  steps wi l l  ensu re  tha t  the
sub j ect  o f  the  report  does no t  l ea rn  o f  i ts exi stence  and  p rese rve  the  i n teg ri ty and  cred i b i l i ty o f  a  l a te r i nvest i ga t i on .

2. Determining Who Will Investigate the Complaint

Once  you  have  assessed  the  po ten t i a l  i m pact  o f  the  com p l a i n t ,  the  next  step  i s to  de te rm i ne  whe the r i t  shou l d  be  i nvest i ga ted  by the  com pany o r by
ou tsi de  counse l .  To  m ake  th i s de te rm i na t i on ,  you  shou l d  ask two  quest i ons.

Fi rst ,  wha t  was the  ou tcom e o f  the  t ri age  ana l ysi s?  Wh i st l eb l ower reports tha t  have  a  m i n i m a l  po ten t i a l  i m pact  can  typ i ca l l y be  i nvest i ga ted  by hum an
resources,  com p l i ance ,  o r l ega l .  Fo r wh i st l eb l ower reports tha t  p resen t  a  si gn i f i can t  po ten t i a l  i m pact ,  i t  wi l l  o f ten  be  m ore  appropri a te  to  re l y on  the
grea te r expert i se  and  resources o f  ou tsi de  counse l .  Usi ng  ou tsi de  counse l  i n  such  cases a l so  ensures tha t  i n  the  even t  o f  l i t i ga t i on  the  com pany has
bu i l t  the  st rongest  case  possi b l e  fo r so l i ci to r-cl i en t  p ri vi l ege  ove r the  i nvest i ga t i on  o f  the  com p l a i n t .

Second ,  i s the re  a  need  fo r i ndependence?  In  cases where  sen i o r m anagem ent o r i n -house  counse l  a re  i m p l i ca ted  i n  the  com p l a i n t ,  the  com pany
shou l d  genera l l y engage  ou tsi de  counse l  to  avo i d  the  appearance  o f  a  con f l i ct  o f  i n te rest .  A wh i st l eb l ower who  be l i eves tha t  an  i nvest i ga to r has a
persona l  stake  i n  the  ou tcom e i s m ore  l i ke l y to  pass h i s o r he r i n fo rm at i on  a l ong  to  regu l a to rs regard l ess o f  the  f i nd i ngs o f  the  i nvest i ga t i on .  S i m i l a rl y,
a  regu l a to r o r cou rt  i s l i ke l y to  f i nd  an  i nvest i ga t i on  to  be  l ess cred i b l e  i f  i t  i s pe rfo rm ed  by com pany pe rsonne l  who  a re  a ff l i cted  wi th  a  con f l i ct  o f
i n te rest .

A m i dd l e  g round  tha t  com pan i es m ay consi de r i s havi ng  i n -house  counse l  i nvest i ga te  the  com p l a i n t  wi th  ou tsi de  counse l  p rovi d i ng  advi ce  o r assi stance
as requested .  In  cases where  i ndependence  i s l ess i m portan t ,  th i s op t i on  ensures tha t  the  com pany i s ab l e  to  l eve rage  the  expert i se  and  resources o f
ou tsi de  counse l  wh i l e  keep i ng  costs down.

3. Responding to the Whistleblower

A com pany’s i n i t i a l  response  to  a  wh i st l eb l ower wi l l  se t  the  tone  fo r the  re l a t i onsh i p  be tween  the  pa rt i es go i ng  fo rward .  Wh i l e  wh i st l eb l ower reports can
o f ten  be  vague  o r am b i guous,  i t  i s a  m i stake  to  au tom at i ca l l y assum e tha t  the  a l l ega t i ons do  no t  have  m eri t .  In  you r f i rst  com m un i ca t i on  wi th  the
wh i st l eb l ower,  you  shou l d  assu re  h i m  o r he r tha t  the  com pany takes the  com p l a i n t  se ri ousl y and  p l ans to  l ook i n to  i t  exped i t i ousl y (p rovi d i ng  a  t i m e l i ne
fo r a  substan t i ve  response ,  i f  possi b l e ).  T he  ove rri d i ng  goa l  wi th  the  f i rst  com m un i ca t i on  i s to  convey to  the  wh i st l eb l ower tha t  he  o r she  can  t rust  the
com pany to  hand l e  h i s o r he r com p l a i n t  wi th  d i l i gence  and  respect .

You  shou l d  encourage  the  wh i st l eb l ower to  p rovi de  as m uch  de ta i l ed  i n fo rm at i on  as possi b l e  abou t  the  a l l ega t i ons and ,  where  appropri a te ,  you  shou l d
ask speci f i c quest i ons tha t  wi l l  he l p  you  fu l l y understand  the  com p l a i n t .  I f  the  com pany has any po l i ci es i n  p l ace  fo r hand l i ng  wh i st l eb l ower com p l a i n ts,
you  shou l d  assu re  the  wh i st l eb l ower tha t  those  po l i ci es wi l l  be  fo l l owed . You  shou l d  a l so  assu re  the  wh i st l eb l ower tha t  the  com pany has ze ro  to l e rance
fo r re ta l i a t i on  aga i nst  wh i st l eb l owers and  encourage  h i m  o r he r to  report  any i nstances o f  re ta l i a t i on  to  the  com pany.

Wh i l e  encourag i ng  the  wh i st l eb l ower to  com m un i ca te  wi th  the  com pany i s i m portan t ,  you  m ust  be  ca re fu l  no t  to  say o r do  anyth i ng  tha t  cou l d  be
construed  as p reven t i ng  the  wh i st l eb l ower f rom  taki ng  h i s o r he r i n fo rm at i on  to  regu l a to rs.  Apart  f rom  poor op t i cs i n  a  l a te r en fo rcem ent act i on  o r
l i t i ga t i on ,  such  conduct  m ay vi o l a te  the  Securi t i es Act fo r wh i st l eb l ower t i ps re l a t i ng  to  securi t i es l aw m i sconduct .  T he  Securi t i es Act  a l so  p roh i b i ts
the  use  o f  em p l oym ent ag reem ents to  p reven t  wh i st l eb l owers f rom  p rovi d i ng  i n fo rm at i on  abou t  securi t i es l aw m i sconduct  to  regu l a to rs.

4. Informing Others at the Company

https://www.ontario.ca/laws/statute/90s05#BK179
ttp://www.osc.gov.on.ca/en/NewsEvents_nr_20190227_osc-awards-to-three-whistleblowers.ht


T he  deci si on  abou t  who  a t  the  com pany to  i n fo rm  abou t  the  wh i st l eb l ower report  and  how m uch  to  te l l  them  i s f raugh t  wi th  d i ff i cu l ty.  On  the  one  hand ,
ce rta i n  em p l oyees o f  the  com pany m ay need  to  know abou t  the  report  i n  o rde r to  ensure  tha t  the  com pany fu l f i l s i ts l ega l  ob l i ga t i ons.  On  the  o the r
hand ,  d i scl osu re  o f  the  report  to  o the rs a t  the  com pany cou l d  com prom i se  the  i n teg ri ty o f  the  i nvest i ga t i on .

Com pan i es have  an  ob l i ga t i on  when  l i t i ga t i on  i s reasonab l y an t i ci pa ted  to  ensure  tha t  they have  taken  reasonab l e  and  good  fa i th  steps to  p rese rve
po ten t i a l l y re l evan t  i n fo rm at i on  and  reco rds.  Fo r any wh i st l eb l ower report  where  l i t i ga t i on  i s reasonab l y an t i ci pa ted ,  you  m ust  i nstruct  IT  to  i m p l em ent
a  l i t i ga t i on  ho l d  ove r any po ten t i a l l y re l evan t  e l ectron i ca l l y sto red  i n fo rm at i on .  You  m ust  a l so  ci rcu l a te  a  docum ent p rese rva t i on  no t i ce  to  any
em p l oyees tha t  m ay have  po ten t i a l l y re l evan t  e l ectron i ca l l y sto red  i n fo rm at i on  o r ha rd  copy reco rds.  In  taki ng  these  steps,  you  shou l d  endeavour to
p ro tect  the  i n teg ri ty o f  the  i nvest i ga t i on  by descri b i ng  the  i n fo rm at i on  be i ng  p rese rved  i n  genera l  te rm s and  no t  d i scl osi ng  the  fact  o f  the  wh i st l eb l ower
com p l a i n t  un l ess necessary.

Com pan i es a l so  have  an  ob l i ga t i on  to  ensure  tha t  they do  no t  take  any fo rm  o f  rep ri sa l  aga i nst  wh i st l eb l owers.  Wh i st l eb l ower p ro tect i on  ru l es de f i ne
rep ri sa l  b road l y to  i ncl ude  eve ryth i ng  f rom  i n t i m i da t i on  to  adverse  em p l oym ent act i on .  I f  the  wh i st l eb l ower has chosen  to  se l f -i den t i fy,  you  shou l d
i nstruct  com pany pe rsonne l  tha t  the  wh i st l eb l ower shou l d  be  t rea ted  no  d i ffe ren t l y than  i f  he  o r she  had  no t  m ade  the  report .  You  shou l d  vi g i l an t l y
supervi se  the  wh i st l eb l ower’s em p l oym ent si tua t i on  go i ng  fo rward  to  ensure  your i nstruct i on  i s be i ng  fo l l owed .

Wh i st l eb l owers som et i m es choose  no t  to  se l f -i den t i fy and  i nstead  subm i t  the i r com p l a i n t  anonym ousl y th rough  a  com pany ho t l i ne  o r vi a  em a i l .  I t  i s
cri t i ca l  tha t  you  pu t  i n  p l ace  sa feguards to  ensure  tha t  the  wh i st l eb l ower’s anonym i ty i s p ro tected .  A l though  the  fact  o f  the  wh i st l eb l ower report  wi l l
typ i ca l l y be  d i scl osed  to  com pany pe rsonne l  tha t  a re  i n te rvi ewed  as pa rt  o f  the  i nvest i ga t i on ,  you  shou l d  i nstruct  com pany pe rsonne l  tha t  they m ust  no t
specu l a te  abou t  the  i den t i ty o f  the  wh i st l eb l ower.  Apart  f rom  crea t i ng  a  host i l e  work envi ronm ent,  such  specu l a t i on  cou l d  l ead  to  a  cl a i m  o f  rep ri sa l  i f
the  wh i st l eb l ower fee l s i n t i m i da ted  by co l l eagues.

5. Informing Third Parties

An o f ten  ove rl ooked  aspect  o f  dea l i ng  wi th  a  wh i st l eb l ower com p l a i n t  i s the  need  i n  ce rta i n  ci rcum stances to  report  the  com p l a i n t  to  th i rd  pa rt i es.
Prom pt report i ng  to  th i rd  pa rt i es where  appropri a te  can  avo i d  si gn i f i can t  nega t i ve  consequences fo r the  com pany i n  the  fu tu re .

Fo r exam p l e ,  any a l l ega t i ons o f  m i sconduct  tha t  cou l d  have  a  m ate ri a l  i m pact  on  f i nanci a l  sta tem en ts shou l d  i m m ed i a te l y be  d i scl osed  to  the
com pany’s aud i to r.  Fa i l u re  to  p rom pt l y d i scl ose  the  report  to  the  aud i to r m ay resu l t  i n  de l ayed  f i l i ng  o f  the  com pany’s f i nanci a l  sta tem en ts i f  the
aud i to r does no t  have  su ff i ci en t  t i m e  to  pe rfo rm  p rocedures to  i ssue  an  unqua l i f i ed  aud i t  report .  In  add i t i on ,  i f  the  aud i to r l ea rns o f  the  wh i st l eb l ower
report  a f te r the  a ffected  f i nanci a l  sta tem en ts a re  i ssued ,  i t  m ay i nsi st  on  a  h i sto ri ca l  resta tem en t o f  f i nanci a l  sta tem en ts and /o r re fuse  to  act  fo r the
com pany i n  the  fu tu re .

S i m i l a rl y,  when  a  wh i st l eb l ower report  a l l eges m i sconduct  i nvo l vi ng  governm ent funds,  you  shou l d  consi de r whe the r to  d i scl ose  the  report  to  the
governm ent funder.  Fa i l u re  to  p rom pt l y d i scl ose  the  report  to  the  governm ent funder can  ha rm  the  com pany’s re l a t i onsh i p  wi th  the  governm ent and  m ay
even  j eopard i ze  the  con t i nued  ava i l ab i l i ty o f  governm ent funds.

By:  Om ar K.  M adhany
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