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ARTICLE

Deemed Undertaking Rule Does Not Apply to Opt Out Information
In  i ts recen t  deci si on  i n  Amyotroph i c La te ra l  Scl e rosi s Soci e ty o f  Essex Coun ty v.  Wi ndsor (Ci ty),  the  On ta ri o  Court  o f  Appea l  has he l d  tha t  the  deem ed
undertaki ng  ru l e  does no t  app l y to  op t-ou t  i n fo rm at i on  i n  a  cl ass p roceed i ng .

Duri ng  the  op t  ou t  pe ri od  o f  th i s cl ass act i on ,  the  de fendan ts em barked  upon  a  pub l i c cam pa i gn  to  encourage  pu ta t i ve  cl ass m em bers to  op t  ou t .  A f te r
the  cl ass act i ons j udge  he l d  tha t  the  de fendan ts had  undu l y i n f l uenced  the  op t-ou t  p rocess,  a  reconsi de ra t i on  pe ri od  was o rde red  to  a l l ow m em bers to
op t  back i n .  Concerned  tha t  the  i den t i ty o f  those  who  had  a l ready op ted  ou t  cou l d  be  used  by the  de fendan ts to  convi nce  them  to  stay op ted -ou t ,  the
cl ass act i ons j udge  g ran ted  a  p ro tect i on  o rde r ba rri ng  de fendan ts'  counse l  f rom  d i vu l g i ng  the  num ber and  i den t i ty o f  cl ass m em bers to  the i r respect i ve
cl i en ts.  A f te r the  p ro tect i on  o rde r was l i f ted ,  the  p l a i n t i f fs a rgued  tha t  the  deem ed undertaki ng  ru l e  p reven t  de fendan ts'  counse l  f rom  d i scl osi ng  to  the i r
cl i en ts the  i n fo rm at i on  wh i ch  had  been  the  sub j ect  o f  the  p ri o r p ro tect i ve  o rde r.

A l though  the  cl ass act i ons j udge  d i d  no t  address the  i ssue ,  the  Di vi si ona l  Court  ru l ed  tha t  the  deem ed undertaki ng  i m posed  by Ru l e  30 .1 .01 (3 ) o f  the
Rul es o f  Ci vi l  Procedure (wh i ch  i n  essence  p rovi des tha t  pa rt i es m ay use  evi dence  ob ta i ned  th rough  the  d i scovery p rocess on l y fo r the  pu rposes o f  the
p roceed i ng  i n  wh i ch  they ob ta i ned  i t ) app l i ed  to  the  op t-ou t  i n fo rm at i on .  T he  Court  o f  Appea l  cam e to  the  opposi te  concl usi on .

In  com i ng  to  i ts concl usi on  on  th i s i ssue ,  the  Court  o f  Appea l  he l d  tha t  op t-ou t  i n fo rm at i on  (wh i ch  i t  descri bed  as a  "si m p l e  l i st " ) i s no t  the  type  o f
evi dence  con tem p l a ted  under Ru l e  30 .1 .01 (1 ).  T he  Court  no ted  tha t  op t-ou t  i n fo rm at i on  a ri ses ou t  o f  a  cou rt  supervi sed  p rocess pu rsuan t  to  sect i on  9  o f
the  Cl ass Proceed i ngs Act,  1992  (CPA) and  cou l d  no t  accu ra te l y be  characte ri zed  as p ri va te  m a te ri a l s o f  any one  pa rty.  T h i s was he l d  to  be  consi sten t
wi th  sect i on  5 (3 ) o f  the  CPA, wh i ch  requ i res the  m ovi ng  pa rty to  p rovi de  an  approxi m a t i on  o f  the  num ber o f  pu ta t i ve  m em bers i n  the  cl ass.

Furthe r support  fo r the  court 's deci si on  was found  i n  the  p ri nci p l e  tha t  i nd i vi dua l s who  com m ence  p roceed i ngs m ust  do  so  open l y.  T he  court  he l d  tha t
de fendan ts to  cl ass p roceed i ngs a re  en t i t l ed  to  asce rta i n  the  i den t i t i es and  num bers o f  m em bers who  encom pass the  act i on .  Wi th  respect  to  the  sta tus
o f  cl ass m em bers,  the  Court  no ted  tha t  the  rem a i n i ng  m em bers fo l l owi ng  the  op t-ou t  pe ri od  a re  co l l ect i ve l y bound  by the  reso l u t i on  o f  the  act i on ,  and
thus,  a re  aki n  to  pa rt i es.

Just i ce  Nordhe i m er a l so  h i gh l i gh ted  the  si gn i f i cance  o f  sect i on  12  o f  the  CPA, wh i ch  g ran ts the  court  the  b road  d i scre t i on  to  m ake  any o rde rs i t
consi de rs appropri a te .  No tab l y,  th i s sta tu to ry power can  be  used ,  as i t  was done  by the  cl ass act i ons j udge ,  to  p l ace  restri ct i ons and  cond i t i ons on
com m un i ca t i ons wi th  pu ta t i ve  cl ass m em bers.  T hese  o rde rs,  however,  a re  on l y warran ted  i n  excep t i ona l  cases where  the  com m un i ca t i on  wou l d  ri se  to
the  l eve l  o f  i n j ust i ce  on  the  cl ass.

T h i s case  se rves as a  rem i nder tha t ,  wh i l e  de fendan ts a re  genera l l y pe rm i t ted  to  com m un i ca te  wi th  pu ta t i ve  cl ass m em bers,  they m ust  be  cau t i ous to
avo i d  i n f ri ngem ents on  the  re l a t i onsh i p  be tween  a  pu ta t i ve  cl ass and  cl ass counse l ;  com m un i ca t i ons wh i ch  wou l d  vi si t  an  i n j ust i ce  upon  the  pu ta t i ve
cl ass;  and  com m un i ca t i ons wh i ch  d i spa rage  a  pu ta t i ve  cl ass o r i n t i m i da te  the  pu ta t i ve  cl ass to  no t  support  the  cl ass p roceed i ng .  Genera l l y,  de fendan ts
wi l l  on l y be  restra i ned  where  the re  i s " cl ea r and  su ff i ci en t"  evi dence  o f  i nappropri a te  behavi ou r.  Where  concerns exi st  abou t  d i scl osi ng  the  i den t i t i es o f
pu ta t i ve  cl ass m em bers,  p ro tect i ons m ay be  ava i l ab l e  under sect i on  12  o f  the  CPA.
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