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ARTICLE

SCC Denies Leave to Appeal Issue of Vicarious Liability in WCB Vehicle Collision
Claim

On February 14, 2019, the Supreme Court of Canada denied leave to appeal the Alberta Court of Appeal’s decision in Mclver v Mcintyre,2018 ABCA 151
(Mclver).

The defendant Mr. Mclintyre (Owner), was a vehicle owner who had taken his vehicle to a mechanic for repairs. Mr. Morgan, an employee of the repair
shop, took the Owner’s vehicle out for a test drive. While driving the Owner’s vehicle, Mr. Morgan collided with a vehicle driven by Mr. Mclver (Plaintiff).
At the time of the accident, both Mr. Morgan and the Plaintiff were driving in the course and scope of their employment and were covered under

the Workers’ Compensation Act 1(WCA). It was undisputed that Mr. Morgan’s negligence caused the collision.

As a result of the accident, the Plaintiff made a claim under the WCA and received workers’ compensation benefits. In turn, the Workers’ Compensation
Board (WCB) commenced legal action against the Owner in the Plaintiff's name to recover the benefits paid.

Judicial History

The WCB’s claim against the Owner was based on s. 187(2) of the Traffic Safety Act 2(TSA). This provision imposes vicarious liability on the owner of a
vehicle for loss or damage caused by another person who drives the owner’s vehicle with his or her consent.

At trial, a dispute arose between the parties regarding the interpretation and effect of s. 23(2) of the WCA on the Owner’s liability. In traditional
negligence claimsin Alberta, a plaintiff is able to recover 100 per cent of their damages as against any defendant, provided they can establish one per
cent liability as against that defendant. It is then up to the defendants to recover the percentage of damages they are actually responsible for as
between themselves. Section 23 of the WCA severs the liability which is normally joint and several as amongst the defendants, limiting a plaintiff’s
recovery of damages to the actual amount of liability found against the defendant who is not protected by the WCA.

The trial judge held that s. 23(2) of the WCA limited the Owner’s liability (including his vicarious liability as a vehicle owner under the TSA) to the
portion of the Plaintiff’s loss caused by the Owner’s own fault or negligence. Notably, any liability apportioned to the repair shop was purely notional,
as claims against both Mr. Morgan and his employer were statute-barred by virtue of s. 23(1) of the WCA.

Ultimately, the trial judge held the Owner was not liable for any portion of the Plaintiff's loss. The repair shop had full custody and control over the
Owner’s vehicle at the time of the loss. It was also in a better position than the Owner to supervise Mr. Morgan and prevent the loss. As such, the trial
judge notionally apportioned 100 per cent of the Plaintiff's loss to the repair shop.

The Court of Appeal upheld the trial judge’s decision. The repair shop’s notional vicarious liability constituted “fault” within the meaning of s. 23(2) of
the WCA. This section operated to limit the Owner’s vicarious liability as a vehicle owner to only that portion of the loss caused by his own fault or
negligence. Comparing the level of supervision and direct contact that the Owner and the repair shop had with Mr. Morgan, the Court of Appeal upheld
the trial judge’s decision to apportion no liability to the Owner.

Implications

As leave to appeal to the Supreme Court was denied, the Court of Appeal’s decision remains the law in Alberta. This decision confirms that, in certain
circumstances, a vehicle owner who is not insured under the WCA may be protected from liability for loss caused by "the fault or negligence" of a WCA-
insured worker or employer. However, as the Court of Appeal warned, the decision should not be understood to mean that a vehicle owner will be
absolved of all liability in circumstances where their vehicle is driven by another person with their consent. Alberta courts will apportion liability after
considering the respective levels of supervision over, and contact with, the negligent driver and will consider each case on its facts.

1 Workers’ Compensation Act, RSA 2000, ¢ W-15

2 Traffic Safety Act, RSA 2000, ¢ T-6
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