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ARTICLE

SCC Denies Leave to Appeal Issue of Vicarious Liability in WCB Vehicle Collision
Claim

On February 14 ,  2019 ,  the  Suprem e Court  o f  Canada  den i ed  l eave  to  appea l  the  A l be rta  Court  o f  Appea l ’s deci si on  i n  McIve r v McIn tyre ,2018  ABCA 151
(McIve r).

T he  de fendan t  M r.  M cIn tyre  (Owner),  was a  veh i cl e  owner who  had  taken  h i s veh i cl e  to  a  m echan i c fo r repa i rs.  M r.  M organ ,  an  em p l oyee  o f  the  repa i r
shop ,  took the  Owner’s veh i cl e  ou t  fo r a  test  d ri ve .  Wh i l e  d ri vi ng  the  Owner’s veh i cl e ,  M r.  M organ  co l l i ded  wi th  a  veh i cl e  d ri ven  by M r.  M cIve r (P l a i n t i f f ).
A t  the  t i m e  o f  the  acci den t ,  bo th  M r.  M organ  and  the  P l a i n t i f f  were  d ri vi ng  i n  the  course  and  scope  o f  the i r em p l oym ent and  were  covered  under
the  Workers’  Compensa t i on  Act  1(WCA).  I t  was und i spu ted  tha t  M r.  M organ ’s neg l i gence  caused  the  co l l i si on .

As a  resu l t  o f  the  acci den t ,  the  P l a i n t i f f  m ade  a  cl a i m  under the  WCA and  rece i ved  worke rs’ com pensa t i on  bene f i ts.  In  tu rn ,  the  Worke rs’ Com pensa t i on
Board  (WCB) com m enced  l ega l  act i on  aga i nst  the  Owner i n  the  P l a i n t i f f ’s nam e to  recover the  bene f i ts pa i d .

Judic ial History

T he  WCB’s cl a i m  aga i nst  the  Owner was based  on  s.  187(2 ) o f  the  Tra f f i c Sa fe ty Act  2(T SA).  T h i s p rovi si on  i m poses vi ca ri ous l i ab i l i ty on  the  owner o f  a
veh i cl e  fo r l oss o r dam age  caused  by ano the r pe rson  who  d ri ves the  owner’s veh i cl e  wi th  h i s o r he r consen t .

A t  t ri a l ,  a  d i spu te  a rose  be tween  the  pa rt i es regard i ng  the  i n te rp re ta t i on  and  e ffect  o f  s.  23 (2 ) o f  the  WCA on  the  Owner’s l i ab i l i ty.  In  t rad i t i ona l
neg l i gence  cl a i m s i n  A l be rta ,  a  p l a i n t i f f  i s ab l e  to  recover 100  pe r cen t  o f  the i r dam ages as aga i nst  any de fendan t ,  p rovi ded  they can  estab l i sh  one  pe r
cen t  l i ab i l i ty as aga i nst  tha t  de fendan t .  I t  i s then  up  to  the  de fendan ts to  recover the  pe rcen tage  o f  dam ages they a re  actua l l y responsi b l e  fo r as
be tween  them se l ves.  Sect i on  23  o f  the  WCA severs the  l i ab i l i ty wh i ch  i s no rm a l l y j o i n t  and  severa l  as am ongst  the  de fendan ts,  l i m i t i ng  a  p l a i n t i f f ’s
recovery o f  dam ages to  the  actua l  am oun t o f  l i ab i l i ty found  aga i nst  the  de fendan t  who  i s no t  p ro tected  by the  WCA.

T he  t ri a l  j udge  he l d  tha t  s.  23 (2 ) o f  the  WCA l i m i ted  the  Owner’s l i ab i l i ty (i ncl ud i ng  h i s vi ca ri ous l i ab i l i ty as a  veh i cl e  owner under the  T SA) to  the
port i on  o f  the  P l a i n t i f f ’s l oss caused  by the  Owner’s own  fau l t  o r neg l i gence .  No tab l y,  any l i ab i l i ty apport i oned  to  the  repa i r shop  was pu re l y no t i ona l ,
as cl a i m s aga i nst  bo th  M r.  M organ  and  h i s em p l oye r were  sta tu te -ba rred  by vi rtue  o f  s.  23 (1 ) o f  the  WCA.

Ul t i m a te l y,  the  t ri a l  j udge  he l d  the  Owner was no t  l i ab l e  fo r any po rt i on  o f  the  P l a i n t i f f ’s l oss.  T he  repa i r shop  had  fu l l  custody and  con tro l  ove r the
Owner’s veh i cl e  a t  the  t i m e  o f  the  l oss.  I t  was a l so  i n  a  be t te r posi t i on  than  the  Owner to  supervi se  M r.  M organ  and  p reven t  the  l oss.  As such ,  the  t ri a l
j udge  no t i ona l l y apport i oned  100  pe r cen t  o f  the  P l a i n t i f f ’s l oss to  the  repa i r shop .

T he  Court  o f  Appea l  uphe l d  the  t ri a l  j udge ’s deci si on .  T he  repa i r shop ’s no t i ona l  vi ca ri ous l i ab i l i ty const i tu ted  “fau l t ” wi th i n  the  m ean i ng  o f  s.  23 (2 ) o f
the  WCA. T h i s sect i on  opera ted  to  l i m i t  the  Owner’s vi ca ri ous l i ab i l i ty as a  veh i cl e  owner to  on l y tha t  po rt i on  o f  the  l oss caused  by h i s own  fau l t  o r
neg l i gence .  Com pari ng  the  l eve l  o f  supervi si on  and  d i rect  con tact  tha t  the  Owner and  the  repa i r shop  had  wi th  M r.  M organ ,  the  Court  o f  Appea l  uphe l d
the  t ri a l  j udge ’s deci si on  to  apport i on  no  l i ab i l i ty to  the  Owner.

Implicat ions

As l eave  to  appea l  to  the  Suprem e Court  was den i ed ,  the  Court  o f  Appea l ’s deci si on  rem a i ns the  l aw i n  A l be rta .  T h i s deci si on  con f i rm s tha t ,  i n  ce rta i n
ci rcum stances,  a  veh i cl e  owner who  i s no t  i nsu red  under the  WCA m ay be  p ro tected  f rom  l i ab i l i ty fo r l oss caused  by " the  fau l t  o r neg l i gence"  o f  a  WCA-
i nsu red  worke r o r em p l oye r.  However,  as the  Court  o f  Appea l  warned ,  the  deci si on  shou l d  no t  be  understood  to  m ean  tha t  a  veh i cl e  owner wi l l  be
abso l ved  o f  a l l  l i ab i l i ty i n  ci rcum stances where  the i r veh i cl e  i s d ri ven  by ano the r pe rson  wi th  the i r consen t .  A l be rta  courts wi l l  apport i on  l i ab i l i ty a f te r
consi de ri ng  the  respect i ve  l eve l s o f  supervi si on  ove r,  and  con tact  wi th ,  the  neg l i gen t  d ri ve r and  wi l l  consi de r each  case  on  i ts facts.

1  Workers’  Compensa t i on  Act,  RSA 2000 ,  c W-15

2  Tra f f i c Sa fe ty Act,  RSA 2000 ,  c T-6
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