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ARTICLE

Supreme Court offers f irst insight into Ontario’s anti-SLAPP legislation
In  1704604  On ta ri o  L td .  v Po i n tes Pro tect i on  Associ a t i on ,  2020  SCC 22,  the  Suprem e Court ,  fo r the  f i rst  t i m e ,  shed  l i gh t  and  o ffe red  gu i dance  on  how
to  p roperl y app l y the  sta tu to ry f ram ework se t  ou t  i n  sect i on  137 .1  o f  the  On ta ri o  Courts o f  Just i ce  Act  (CJA).  T h i s sect i on  p rovi des a  m echan i sm  by
wh i ch  de fendan ts m ay m ove  to  d i sm i ss cl a i m s aga i nst  them , wh i ch  a re  st ra teg i c l awsu i ts aga i nst  pub l i c pa rt i ci pa t i on  (SLAPPs).

T he  Suprem e Court  descri bed  SLAPPs as fo l l ows:  “l awsu i ts i n i t i a ted  aga i nst  i nd i vi dua l s o r o rgan i za t i ons tha t  speak ou t  o r take  a  posi t i on  on  an  i ssue  o f
pub l i c i n te rest .  SLAPPs a re  genera l l y i n i t i a ted  by p l a i n t i f fs who  engage  the  court  p rocess and  use  l i t i ga t i on  no t  as a  d i rect  too l  to  vi nd i ca te  a  bona  f i de
cl a i m , bu t  as an  i nd i rect  too l  to  l i m i t  the  exp ressi on  o f  o the rs.  In  a  SLAPP, the  cl a i m  i s m ere l y a  façade  fo r the  p l a i n t i f f ,  who  i s i n  fact  m an i pu l a t i ng
the  j ud i ci a l  system  i n  o rde r to  l i m i t  the  e ffect i veness o f  the  opposi ng  pa rty’s speech  and  de te r tha t  pa rty,  o r o the r po ten t i a l  i n te rested  pa rt i es,  f rom
part i ci pa t i ng  i n  pub l i c a ffa i rs. ”

The legislation

T he  re l evan t  po rt i ons o f  sect i on  137 .1  sta te :

(3 ) On  m ot i on  by a  pe rson  aga i nst  whom  a  p roceed i ng  i s b rough t ,  a  j udge  sha l l ,  sub j ect  to  subsect i on  (4 ),  d i sm i ss the  p roceed i ng  aga i nst  the
person  i f  the  pe rson  sa t i sf i es the  j udge  tha t  the  p roceed i ng  a ri ses f rom  an  exp ressi on  m ade  by the  pe rson  tha t  re l a tes to  a  m a tte r o f  pub l i c
i n te rest .

(4 ) A j udge  sha l l  no t  d i sm i ss a  p roceed i ng  under subsect i on  (3 ) i f  the  respond i ng  pa rty sa t i sf i es the  j udge  tha t ,

(a ) the re  a re  g rounds to  be l i eve  tha t ,

(i ) the  p roceed i ng  has substan t i a l  m eri t ,  and

(i i ) the  m ovi ng  pa rty has no  va l i d  de fence  i n  the  p roceed i ng ;  and

(b ) the  ha rm  l i ke l y to  be  o r have  been  su ffe red  by the  respond i ng  pa rty as a  resu l t  o f  the  m ovi ng  pa rty’s exp ressi on  i s su ff i ci en t l y se ri ous
tha t  the  pub l i c i n te rest  i n  pe rm i t t i ng  the  p roceed i ng  to  con t i nue  ou twe i ghs the  pub l i c i n te rest  i n  p ro tect i ng  tha t  exp ressi on .

Background

T he  de fendan t / responden t ,  Po i n tes Pro tect i on  Associ a t i on  (Po i n tes),  opposed  a  p roposed  subd i vi si on  deve l opm ent i n  Sau l t  S te .  M ari e  by the
p l a i n t i f f /appe l l an t ,  1704604  On ta ri o  L td  (170  On ta ri o ).  170  On ta ri o  ob ta i ned  approva l  f rom  the  Sau l t  S te .  M ari e  Reg i on  Conserva t i on  Au tho ri ty
(SSM RCA),  wh i ch  Po i n tes con tested  and  b rough t  an  app l i ca t i on  fo r j ud i ci a l  revi ew.

Wh i l e  tha t  app l i ca t i on  was pend i ng ,  170  On ta ri o  sough t  approva l  f rom  the  Sau l t  S te .  M ari e  Ci ty Counci l ,  wh i ch  was re j ected .  170  On ta ri o  subsequen t l y
appea l ed  to  the  On ta ri o  M un i ci pa l  Board  (OM B),  wh i ch  a l so  g ran ted  Po i n tes stand i ng  to  pa rt i ci pa te .  Wh i l e  bo th  app l i ca t i ons were  pend i ng ,  the  pa rt i es
se t t l ed  the  j ud i ci a l  revi ew p roceed i ng  by way o f  m i nu tes o f  se t t l em en t (the  Agreem ent).  T he  Agreem ent i m posed  l i m i ta t i ons on  Po i n tes’ fu tu re  conduct ,
i ncl ud i ng ,  am ong  o the r th i ngs,  tha t  they wou l d  no t  seek the  sam e re l i e f  as they d i d  i n  the i r j ud i ci a l  revi ew app l i ca t i on .

At  the  OM B heari ng ,  170  On ta ri o  cl a i m ed  tha t  Po i n tes’ p resi den t  gave  test i m ony to  the  e ffect  tha t  the  p roposed  deve l opm ent wou l d  resu l t  i n  eco l og i ca l
and  envi ronm enta l  dam age  to  the  reg i on .  T he  OM B subsequen t l y d i sm i ssed  170  On ta ri o ’s appea l  and  re fused  the  deve l opm ent p l an .

170  On ta ri o  i n i t i a ted  a  b reach  o f  con tract  act i on  aga i nst  Po i n tes,  a rgu i ng ,  am ong  o the r th i ngs,  tha t  the  test i m ony g i ven  by Po i n tes’ p resi den t  was
se t t l ed  (and  p recl uded) by the  Agreem ent.  Po i n tes b rough t  a  m o t i on  pu rsuan t  to  sect i on  137 .1  o f  the  CJA to  have  the  act i on  i n i t i a ted  aga i nst  them  by
170  On ta ri o  d i sm i ssed .  T he  m ot i on  j udge  d i sm i ssed  Po i n tes’ m o t i on  and  a l l owed  170  On ta ri o ’s act i on  to  p roceed .  On  appea l ,  the  Court  o f  Appea l
a l l owed  Po i n tes’ m o t i on  and  d i sm i ssed  170  On ta ri o ’s act i on .  170  On ta ri o  appea l ed  to  the  Suprem e Court  o f  Canada .

Finding

T he  unan i m ous Suprem e Court  d i sm i ssed  the  appea l .  T he  Court  found  tha t  170  On ta ri o ’s act i on  l acked  substan t i a l  m eri t  and  the  ha rm  l i ke l y to  be ,  o r
have  been ,  su ffe red  by 170  On ta ri o  and  the  co rrespond i ng  pub l i c i n te rest  i n  a l l owi ng  the  p roceed i ng  to  con t i nue  d i d  no t  ou twe i gh  the  pub l i c i n te rest  i n
p ro tect i ng  Po i n tes’ exp ressi on .  Pri o r to  reach i ng  th i s concl usi on ,  however,  the  Court  undertook an  extensi ve  revi ew o f  sect i on  137 .1  o f  the  CJA.

At  the  onse t ,  the  Court  re i te ra ted  tha t  sect i on  137 .1  p l aces an  i n i t i a l  bu rden  on  the  m ovi ng  pa rty (a  de fendan t  i n  a  l awsu i t ) to  sa t i sfy  the  j udge  tha t  the
p roceed i ng  ari ses f rom an  exp ressi on  re l a t i ng  to  a  ma tte r o f  pub l i c i n te rest.  Once  tha t  i s estab l i shed ,  the  bu rden  sh i f ts to  the  respond i ng  pa rty (the
p l a i n t i f f  i n  the  l awsu i t ) to  sa t i sfy the  m ot i on  j udge  tha t  the re  a re  g rounds to  be l i eve  tha t  the  p roceed i ng  has substan t i a l  m eri t ,  the  m ovi ng  pa rty has no
va l i d  de fence ,  and  the  pub l i c i n te rest  i n  pe rm i t t i ng  the  p roceed i ng  to  con t i nue  ou twe i ghs the  pub l i c i n te rest  i n  p ro tect i ng  tha t  exp ressi on .  I f  the
respond i ng  pa rty canno t  m ee t th i s bu rden ,  the  sect i on  137 .1  m ot i on  i s g ran ted  and  the  act i on  i s d i sm i ssed .

Moving party burden

https://www.ontario.ca/laws/statute/90c43#BK185
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T he  Court  wen t  on  to  ana l yze  the  te rm s o f  sect i on  137 .1  i n  o rde r to  exp l a i n  how the  m ovi ng  pa rty can  “sa t i sfy” the i r bu rden .  T he  Court  con f i rm ed  tha t
the  m ovi ng  pa rty i s requ i red  to  m ee t i ts bu rden  on  a  ba l ance  o f  p robab i l i t i es.  T he  Court  fu rthe r cl a ri f i ed  tha t  p roceed i ngs “a ri si ng  f rom ” an  exp ressi on
proposes a  causa t i on  quest i on  and ,  the re fo re ,  the  exp ressi on  m ust  som ehow be  causa l l y re l a ted  to  the  p roceed i ng .

In  tha t  respect ,  exp ressi ons a re  no t  l i m i ted  to  those  d i rect l y  concerned  wi th  exp ressi on ,  such  as a  de fam at i on  su i t ,  bu t  can  a ri se  i n  con texts si m i l a r to
the  wi th i n  act i on  –  a  b reach  o f  con tract  cl a i m  p rem i sed  on  an  exp ressi on  m ade  by the  de fendan t .  A l though  “exp ressi on ” i s de f i ned  i n  the  sta tu te ,  the
Court  em phasi zed  tha t  i t  m ust  be  i n te rp re ted  expansi ve l y.  Fi na l l y,  the  exp ressi on  tha t  “re l a tes to  a  m a tte r o f  pub l i c i n te rest” shou l d  be  assessed  “as a
who l e ,” and  i t  m ust  be  asked  whe the r “som e segm ent o f  the  com m un i ty wou l d  have  a  genu i ne  i n te rest  i n  rece i vi ng  i n fo rm at i on  on  the  sub j ect”.  T ha t
sa i d ,  the  fact  tha t  i t  m ust  be  “a  m a tte r o f ” pub l i c i n te rest  suggests tha t  the re  i s no  qua l i ta t i ve  assessm ent o f  the  exp ressi on  a t  th i s stage .

Responding party burden

Once  the  m ovi ng  pa rty has sa t i sf i ed  i ts bu rden ,  the  bu rden  sh i f ts to  the  respond i ng  pa rty to  show tha t  i ts underl yi ng  p roceed i ng  shou l d  no t  be
d i sm i ssed .  In  tha t  regard ,  the  Court  ana l yzed  how the  respond i ng  pa rty m ust  sa t i sfy the  j udge  tha t  the re  a re  grounds to  be l i eve tha t  the  underl yi ng
proceed i ng  has substan t i a l  meri t and  tha t  the  de fendan t  has no  va l i d  de fence.

In  tha t  respect ,  the  Court  em phasi zed  tha t  an  an t i -SLAPP m ot i on  se rves a  d i ffe ren t  pu rpose  than  a  m ot i on  to  st ri ke  o r a  sum m ary j udgm ent m o t i on .
Part i es m ust  pu t  fo rward  a  reco rd ,  com m ensura te  wi th  the  stage  o f  the  p roceed i ng  a t  wh i ch  the  m ot i on  i s b rough t ,  tha t  responds to  the  i nqu i ry
m anda ted  under sect i on  137 .1 .  T he  assessm ent i s a l so  a  sub j ect i ve  one  and  m ust  be  m ade  f rom  the  m ot i on  j udge ’s pe rspect i ve .  “Substan t i a l  m eri t , ”
the re fo re ,  m eans the re  a re  g rounds to  be l i eve  tha t  the  underl yi ng  cl a i m  i s “l ega l l y tenab l e ” and  supported  by evi dence  tha t  i s “reasonab l y capab l e  o f
be l i e f  such  tha t  the  cl a i m  can  be  sa i d  to  have  a  rea l  p rospect  o f  success.”

Wi th  respect  to  the  second  com ponen t –  “no  va l i d  de fence” –  the  Court  cl a ri f i ed  tha t  the  m ovi ng  pa rty m ust  f i rst  pu t  i n  p l ay the  de fences i t  i n tends to
p resen t  and  then  the  respond i ng  pa rty m ust  show tha t  the re  a re  g rounds to  be l i eve  those  de fences a re  no t  va l i d .  S i m i l a r to  the  “substan t i a l  m eri t ”
i n te rp re ta t i on ,  the  Court  concl uded  tha t  the  respond i ng  pa rty m ust  sa t i sfy the  m ot i on  j udge  tha t  the re  a re  g rounds to  be l i eve  tha t  the  de fences have  no
rea l  p rospect  o f  success.  However,  the  Court  was ca re fu l  to  sta te  tha t  sect i on  137 .1 (4 )(a ) “i s no t  a  de te rm i na t i ve  ad j ud i ca t i on  o f  the  m eri ts o f  the
underl yi ng  cl a i m  o r a  concl usi ve  de te rm i na t i on  o f  the  exi stence  o f  a  de fence .”

T he  Court  next  m oves on  to  the  “crux” o f  the  ana l ysi s –  sect i on  137 .1 (4 )(b ):

… the  harm l i ke l y to be  o r have  been  su ffe red  by the  respond i ng  pa rty as a  resu l t  o f the  m ovi ng  pa rty’s exp ressi on  i s su ff i ci en t l y se ri ous tha t  the
pub l i c i n te rest  i n  pe rm i t t i ng  the  p roceed i ng  to  con t i nue  ou twe i ghs the  pub l i c i n te rest  i n  p ro tect i ng  tha t  exp ressi on .

T he  Court  em phasi zed  tha t  th i s sect i on  se rves as a  “robust  backstop ” fo r a  m o t i on  j udge  to  d i sm i ss techn i ca l l y m eri to ri ous cl a i m s i f  the  pub l i c i n te rest  i n
p ro tect i ng  the  exp ressi on  tha t  g i ves ri se  to  the  p roceed i ng  ou twe i ghs the  pub l i c i n te rest  i n  a l l owi ng  the  p roceed i ng  to  con t i nue .

At  the  ou tse t ,  the  Court  em phasi zed  tha t  “ha rm ” i s “p ri nci pa l l y i m portan t” i n  o rde r fo r the  respond i ng  pa rty to  m ee t i ts bu rden .  However,  as the  “ha rm ”
m ust  be  “as a  resu l t  o f ” the  m ovi ng  pa rty’s exp ressi on ,  the  respond i ng  pa rty m ust  p rovi de  evi dence  fo r the  m ot i on  j udge  to  d raw an  “i n fe rence  o f
l i ke l i hood” wi th  respect  to  the  re l evan t  causa l  l i nk be tween  the  ha rm  and  the  exp ressi on .  In  tha t  respect ,  “ha rm ” i s no t  l i m i ted  to  m one ta ry o r non-
m one ta ry ha rm . I ts exi stence ,  ra the r than  i ts quan t i f i ca t i on ,  i s i m portan t .

Once  the  ha rm  has been  estab l i shed  and  shown to  be  re l a ted  to  the  exp ressi on ,  the  m ot i on  j udge  m ust  then  we i gh  the  pub l i c i n te rest  i n  pe rm i t t i ng  the
proceed i ng  to  con t i nue  aga i nst  the  pub l i c i n te rest  i n  p ro tect i ng  tha t  exp ressi on .  Here ,  such  an  exe rci se  can  be  i n fo rm ed  by the  Court ’s sect i on  2 (b ) o f
the  Charte r o f  Ri gh ts and  Freedoms  j u ri sp rudence .  Add i t i ona l l y,  and  i n  no  pa rt i cu l a r o rde r,  the  Court  a l so  sta tes the  fo l l owi ng  facto rs tha t  m ay a l so
p rove  use fu l :

the  i m portance  o f  the  exp ressi on ,  the  h i sto ry o f  l i t i ga t i on  be tween  the  pa rt i es,  b roader o r co l l a te ra l  e ffects on  o the r exp ressi ons on  m atte rs o f
pub l i c i n te rest ,  the  po ten t i a l  ch i l l i ng  e ffect  on  fu tu re  exp ressi on  e i the r by a  pa rty o r by o the rs,  the  de fendan t ’s h i sto ry o f  act i vi sm  o r advocacy i n
the  pub l i c i n te rest ,  any d i sp roport i on  be tween  the  resources be i ng  used  i n  the  l awsu i t  and  the  ha rm  caused  o r the  expected  dam ages award ,  and
the  possi b i l i ty tha t  the  exp ressi on  o r the  cl a i m  m i gh t  p rovoke  host i l i ty aga i nst  an  i den t i f i ab l y vu l ne rab l e  g roup  o r a  g roup  p ro tected  under s.  15
o f  the  Charte r o r hum an ri gh ts l eg i sl a t i on .

T he  Court  em phasi zed ,  however,  tha t  the  re l evance  o f  these  facto rs m ust  be  te the red  to  the  text  o f  sect i on  137 .1 (4 )(b ).  In  any even t ,  the  open-ended
na tu re  o f  th i s p rovi si on  ce rta i n l y a l l ows the  m ot i on  j udge  to  scru t i n i ze  the  case  be fo re  them .

Takeaway

T he  Court ’s deci si on  con f i rm s the  i m portance  o f  p ro tect i ng  f reedom  o f  exp ressi on  on  m atte rs o f  pub l i c i n te rest .  Un t i l  now, the  Court  o f  Appea l ’s deci si on
i n  th i s sam e act i on  was the  l ead i ng  deci si on  i n  On ta ri o  on  the  i n te rp re ta t i on  o f  the  an t i -SLAPP l eg i sl a t i on .  T he  Suprem e Court  deci si on  l a rge l y uphe l d
the  f ram ework estab l i shed  by the  Court  o f  Appea l .  A p l a i n t i f f  faced  wi th  an  an t i -SLAPP m ot i on  wi l l  now have  to  estab l i sh  a  “rea l  p rospect  o f  success,”
wh i ch  pe rhaps p rovi des de fendan ts b ri ng i ng  an  an t i -SLAPP m ot i on  wi th  a  sl i gh t  advan tage  as com pared  to  the  p revi ous f ram ework.

 Ci t i ng  Gran t  v To rsta r Corp . ,  2009  SCC 61 .

 Everyone  has the  fo l l owi ng  fundam enta l  f reedom s: (b ) f reedom  o f  though t ,  be l i e f ,  op i n i on  and  exp ressi on ,  i ncl ud i ng  f reedom  o f  the  p ress and  o the r
m ed i a  o f  com m un i ca t i on .

By:  Na ta l i e  D.  Ko l os,  Sam antha  Bonanno
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