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Canadian Securities Administrators Provide Guidance on M&A Transactions Involving
Material Conflicts of Interest

Summary

T he  securi t i es regu l a to ry au tho ri t i es o f  On ta ri o ,  Québec,  A l be rta ,  M an i toba  and  New Brunswi ck (the  "CSA M em bers" ) pub l i shed  a  no t i ce (the  "No t i ce " )
on  Ju l y 27 ,  2017  re l a t i ng  to  M &A transact i ons wh i ch  i nvo l ve  a  m ate ri a l  con f l i ct  o f  i n te rest ,  such  as i nsi de r b i ds and  ce rta i n  busi ness com b i na t i ons.  T he
Not i ce  pub l i shed  by sta ff  ("S ta ff " ) o f  the  CSA M em bers addresses the  fo l l owi ng :

Sta ff  revi ew and  ove rsi gh t  o f  m a te ri a l  con f l i ct  o f  i n te rest  t ransact i ons;

Sta ff  vi ews wi th  respect  to  the  ro l e  o f  boards o f  d i recto rs and  speci a l  com m i t tees;  and

Sta ff  vi ews wi th  respect  to  d i scl osu re  ob l i ga t i ons i n  connect i on  wi th  pub l i c M &A transact i ons i nvo l vi ng  m ate ri a l  con f l i cts o f  i n te rest ,  i ncl ud i ng  as
they re l a te  to  fa i rness op i n i ons.

T he  securi t i es regu l a to ry au tho ri t i es o f  On ta ri o  (the  On ta ri o  Securi t i es Com m i ssi on  ("OSC" )) and  Québec (the  l 'Au to ri té  des m archés f i nanci e rs ("AM F" ))
p revi ousl y adop ted  ru l es addressi ng  m ate ri a l  con f l i ct  o f  i n te rest  t ransact i ons (see  M u l t i l a te ra l  Instrum en t 61 -101  — Pro tect i on  o f  Mi no ri ty Securi ty
Ho l de rs i n  Speci a l  Transact i ons ("M I 61 -101" )).  T he  No t i ce  con f i rm s tha t  S ta ff  wi l l ,  as a  m a tte r o f  cou rse ,  revi ew the  d i scl osu re  docum ents (i ncl ud i ng
those  p rovi ded  to  securi ty ho l de rs) re l a t i ng  to  m a te ri a l  con f l i ct  o f  i n te rest  t ransact i ons.  In  add i t i on ,  the  No t i ce  i nd i ca tes tha t  the  securi t i es regu l a to ry
au tho ri t i es o f  A l be rta ,  M an i toba  and  New Brunswi ck p ropose  to  adop t  a  revi ew approach  to  con f l i ct  o f  i n te rest  t ransact i ons consi sten t  wi th  tha t  o f  the
OSC and  AM F. T he  securi t i es regu l a to ry au tho ri t i es o f  A l be rta ,  M an i toba  and  New Brunswi ck fo rm a l l y adop ted  M I 61 -101  as a  ru l e  e ffect i ve  Ju l y 31 ,
2017 .

T he  No t i ce  descri bes "m a te ri a l  con f l i ct  o f  i n te rest  t ransact i ons"  as t ransact i ons i n  respect  o f  report i ng  i ssuers wh i ch  i nvo l ve  re l a ted  pa rt i es and  a re
structu red  as i nsi de r b i ds,  i ssue r b i ds,  busi ness comb i na t i ons and  re l a ted  pa rty t ransact i ons,  each  as de f i ned  i n  M I 61 -101 .  Accord i ng l y,  a rm 's l eng th
transact i ons no t  i nvo l vi ng  re l a ted  pa rt i es a re  no t  the  focus o f  the  No t i ce .

As sta ted  i n  the  No t i ce ,  "M I 61 -101  estab l i shes a  securi t i es regu l a to ry f ram ework tha t  m i t i ga tes ri sks to  m i no ri ty secu ri ty ho l de rs when  a  re l a ted  pa rty o f
the  i ssuer,  who  m ay have  superi o r access to  i n fo rm at i on  o r si gn i f i can t  i n f l uence ,  i s i nvo l ved  i n  a  m a te ri a l  con f l i ct  o f  i n te rest  t ransact i on " .

T he  No t i ce  p rovi des gu i dance  i n  respect  o f  a  num ber o f  the  i ssues i nvo l vi ng  m ate ri a l  con f l i cts o f  i n te rest  wh i ch  had  been  re fe rred  to  i n  p ri o r OSC
deci si ons.  T he  No t i ce  a l so  em phasi zes tha t  S ta ff  expects m arke t  pa rt i ci pan ts to  take  a  pu rposi ve  i n te rp re ta t i on  o f  the  requ i rem en ts o f  M I 61 -101  and  " to
adop t  p ract i ces desi gned  to  e ffect i ve l y m i t i ga te  con f l i cts i n  m a te ri a l  con f l i ct  o f  i n te rest  t ransact i ons" .

Staff Review of Transactions

T he  No t i ce  con f i rm s tha t  S ta ff  wi l l  "genera l l y i n i t i a te  a  revi ew o f  a  m a te ri a l  con f l i ct  o f  i n te rest  t ransact i on  upon  the  f i l i ng  o f  a  d i scl osu re  docum ent" .
Any com p l a i n t  rece i ved  by Sta ff  wi l l  facto r i n to  the  revi ew. S ta ff 's revi ew wi l l  focus no t  on l y on  com p l i ance  wi th  d i scl osu re  requ i rem en ts,  bu t  a l so  on
the  p rocess em p l oyed  by the  i ssuer's board  o f  d i recto rs i n  nego t i a t i ng  and  revi ewi ng  a  p roposed  t ransact i on  and  whe the r tha t  p rocess ra i ses concerns
tha t  the  i n te rests o f  m i no ri ty secu ri ty ho l de rs have  no t  been  adequa te l y p ro tected .

Sta ff  m ay ask the  re l evan t  pa rt i es de ta i l ed  quest i ons and  request  support i ng  docum ents (i ncl ud i ng  m i nu tes o f  board  and  speci a l  com m i t tee  m ee t i ngs,
work p roduct  associ a ted  wi th  a  fo rm a l  va l ua t i on  and  o the r re l evan t  m a te ri a l s).

T he  No t i ce  a l so  se ts ou t  the  rem ed i a l  act i on  Sta ff  m ay seek i n  the  even t  o f  non-com p l i ance ,  i ncl ud i ng  co rrect i ve  d i scl osu re ,  o rde rs under securi t i es
l eg i sl a t i on  (e .g . ,  cease  t rade  o rde rs) and  en fo rcem ent act i on .

Staff Views on Special Committees and Enhanced Disclosure

T he  No t i ce  p rovi des gu i dance  wi th  respect  to  S ta ff 's vi ews o f  the  ro l e  o f  speci a l  com m i t tees and  d i scl osu re  to  the  shareho l de rs i n  the  con text  o f
m a te ri a l  con f l i ct  o f  i n te rest  t ransact i ons,  i ncl ud i ng  the  fo l l owi ng :

t i m e l y fo rm at i on  and  e ffect i veness o f  speci a l  com m i t tees;

com posi t i on  o f  speci a l  com m i t tees;

ro l e  and  p rocess o f  speci a l  com m i t tees;

m anda tes o f  speci a l  com m i t tees;

ro l e  o f  speci a l  com m i t tees i n  nego t i a t i ng  t ransact i ons;

ro l e  o f  speci a l  com m i t tees i n  re ta i n i ng  f i nanci a l  advi so rs and  the  use  o f  fa i rness op i n i ons;  and

the  i m portance  o f  i nsu l a t i ng  speci a l  com m i t tees f rom  "coerci ve  conduct"  on  the  pa rt  o f  i n te rested  pa rt i es.

In  the  No t i ce ,  S ta ff  p rovi des i ts vi ews on  the  ro l e  o f  speci a l  com m i t tees bu t  a l so  no tes tha t  the  fo rm at i on  o f  a  speci a l  com m i t tee  o f  i ndependen t
d i recto rs i s no t  the  so l e  governance  a rrangem ent tha t  can  p ro tect  the  i n te rests o f  m i no ri ty secu ri ty ho l de rs.

T he  No t i ce  a l so  p rovi des gu i dance  on  the  expecta t i ons o f  S ta ff  wi th  respect  to  enhanced  d i scl osu re  i n  m a te ri a l s p rovi ded  to  securi ty ho l de rs i n  the
con text  o f  m a te ri a l  con f l i ct  o f  i n te rest  t ransact i ons,  i ncl ud i ng  wi th  respect  to  the  fo l l owi ng :
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background  to  the  t ransact i on  and  p rocess fo l l owed  by the  ta rge t ;

desi rab i l i ty o r fa i rness o f  t ransact i on ;

board  o f  d i recto rs and  speci a l  com m i t tee  recom m enda t i on ;  and

fa i rness op i n i ons.

Staff Views on Fairness Opinions

T he  gu i dance  p rovi ded  wi th  respect  to  fa i rness op i n i ons addresses som e o f  the  i ssues ra i sed  i n  the  con text  o f  recen t  Yukon  court  deci si ons i n  the
In te rOi l  m a t te r.  T here  the  Yukon  Court  o f  Appea l  had  com m ented  on  concerns re l a t i ng  to  a  fa i rness op i n i on  p rovi ded  by In te rOi l 's f i nanci a l  advi so rs,  as
we l l  as concerns wi th  respect  to  the  p rocess adop ted  by the  board  i n  respect  o f  a  p roposed  p l an  o f  a rrangem ent i nvo l vi ng  an  un re l a ted  en t i ty wh i ch  was
no t  a  m a te ri a l  con f l i ct  o f  i n te rest  t ransact i on  as de f i ned  i n  the  No t i ce .  See  ou r bu l l e t i ns da ted  M arch  27 ,  2017 and  Decem ber 9 ,  2016.

T he  No t i ce  re i te ra tes tha t  fa i rness op i n i ons a re  no t  m anda ted  by l aw and  tha t  i t  i s the  responsi b i l i ty o f  the  board  o f  d i recto rs and  speci a l  com m i t tee  to
de te rm i ne  whe the r a  fa i rness op i n i on  i s necessary " to  assi st  i n  m aki ng  a  recom m enda t i on  to  securi ty ho l de rs" ,  and  tha t  i t  i s genera l l y the  responsi b i l i ty
o f  the  board  o f  d i recto rs and  the  speci a l  com m i t tee  " to  de te rm i ne  the  te rm s and  f i nanci a l  a rrangem ents fo r the  engagem ent o f  a  f i nanci a l  advi so r" .  T he
Not i ce  stops short  o f  com m ent i ng  on  whe the r com pensa t i on  a rrangem ents o f  a  f i nanci a l  advi so r wh i ch  i ncl ude  a  success fee  b ri ng  i n to  quest i on  the
i m part i a l i ty o f  a  fa i rness op i n i on  p rovi ded  by tha t  advi so r (as the  Yukon  Court  o f  Appea l  had  com m ented  i n  In te rOi l ).  M oreover,  S ta ff  cau t i ons tha t  a
speci a l  com m i t tee  canno t  subst i tu te  the  " resu l ts o f  a  fa i rness op i n i on  fo r i ts own  j udgm ent"  wi th  respect  to  a  t ransact i on .  T he  No t i ce  a l so  com m ents tha t
i f  a  fa i rness op i n i on  i s requested  and  no t  p rovi ded ,  S ta ff  expects the  i ssuer to  p rovi de  an  exp l ana t i on  o f  the  reasons to  securi ty ho l de rs.

T he  No t i ce  recom m ends tha t  when  a  fa i rness op i n i on  i s ob ta i ned  fo r a  m a te ri a l  con f l i ct  o f  i n te rest  t ransact i on ,  the  d i scl osu re  docum ent p rovi ded  to
securi ty ho l de rs shou l d :

d i scl ose  the  f i nanci a l  advi so r's com pensa t i on  a rrangem ents;

d i scl ose  how the  board  o r speci a l  com m i t tee  took i n to  accoun t  the  com pensa t i on  a rrangem ent wi th  the  f i nanci a l  advi so r when  consi de ri ng  the
advi ce  p rovi ded ;

p rovi de  a  cl ea r sum m ary o f  the  m ethodo l ogy,  i n fo rm at i on  and  ana l ysi s (i ncl ud i ng ,  as app l i cab l e ,  f i nanci a l  m e tri cs) underl yi ng  the  op i n i on ;  and

exp l a i n  the  re l evance  o f  the  fa i rness op i n i on  to  the  board  o f  d i recto rs and  speci a l  com m i t tee  i n  com i ng  to  the  de te rm i na t i on  to  recom m end the
transact i on .

In  th i s respect ,  S ta ff  a l so  re fe rs to  ru l es o f  the  Investm en t Industry Regu l a to ry Organ i za t i on  o f  Canada  (" I IROC" ) wh i ch  address d i scl osu re  requ i rem en ts
re l a t i ng  to  fa i rness op i n i ons p rovi ded  by I IROC m em bers i n  the  con text  o f  “sub j ect  t ransact i ons” (de f i ned  si m i l a rl y to  m a te ri a l  con f l i ct  o f  i n te rest
t ransact i ons genera l l y),  as we l l  as standards o f  T he  Canad i an  Inst i tu te  o f  Charte red  Busi ness Va l ua to rs.

Practical Implications for Market Participants

T he  No t i ce  i s a  rem i nder to  m arke t  pa rt i ci pan ts o f  the  i m portance  o f  p rocess and  com prehensi ve  d i scl osu re  i n  M &A transact i ons,  and  i n  pa rt i cu l a r i n  the
con text  o f  m a te ri a l  con f l i ct  o f  i n te rest  t ransact i ons.  As the  Canad i an  d i scl osu re  reg i m e  does no t  con tem p l a te  p re -cl ea rance  o f  d i scl osu re  docum ents by
CSA M em bers,  de f i ci enci es i n  d i scl osu re  docum ents no ted  by Sta ff  a f te r m a i l i ng  m ay necessi ta te  co rrect i ve  d i scl osu re  (am ong  o the r regu l a to ry act i ons)
wh i ch  m ay i m pact  on  the  t i m i ng  o f  a  t ransact i on .  T he  No t i ce  m akes i t  cl ea r tha t  S ta ff  expects tha t  d i scl osu re  docum ents wi l l  p rovi de  m ore  than  the
m i n i m um  p rescri bed  by the  app l i cab l e  fo rm  requ i rem en ts.

Ano the r po i n t  to  no te  i n  l i gh t  o f  the  de fe ren t i a l  app roach  o f  S ta ff  to  com pensa t i on  a rrangem ents o f  f i nanci a l  advi so rs,  i s tha t  m arke t  pa rt i ci pan ts wi l l
need  to  con t i nue  to  be  m i nd fu l  o f  the  j ud i ci a l  app roach  to  expert  evi dence  as i t  m ay app l y to  fa i rness op i n i ons i n  the  con text  o f  cou rt -approved  M &A
transact i ons.

Conclusion

T he  No t i ce 's gu i dance  h i gh l i gh ts the  sensi t i vi ty o f  CSA M em bers to  M &A transact i ons i nvo l vi ng  re l a ted  pa rt i es and  fo rm a l i zes the  approach  o f  S ta ff  to
the  system at i c revi ew o f  d i scl osu re  docum ents and  p rocesses.  Wh i l e  p rovi d i ng  standards wi th  respect  to  the  ro l e  o f  speci a l  com m i t tees,  d i scl osu re
ob l i ga t i ons and  fa i rness op i n i ons i n  the  con text  o f  m a te ri a l  con f l i cts o f  i n te rest  t ransact i ons,  the  No t i ce  l eaves to  i ssuers to  de te rm i ne  how m atte rs
shou l d  be  dea l t  wi th  i n  a rm 's l eng th  M &A transact i ons.

M u l t i l a te ra l  CSA Sta ff  No t i ce  61 -302  — Sta f f  Revi ew  and  Commenta ry on  Mu l t i l a te ra l  Instrumen t 61 -101  Pro tect i on  o f  Mi no ri ty Securi ty Ho l de rs i n
Speci a l  Transact i ons (2017),  40  OSCB 6577

T he  No t i ce  does cl a ri fy tha t  busi ness com b i na t i ons wh i ch  a re  sub j ect  to  M I 61 -101  on l y as a  resu l t  o f  em p l oym ent re l a ted  co l l a te ra l  bene f i ts wou l d
have  no t  genera l l y been  i ncl uded  i n  wha t  S ta ff  consi de rs to  be  "m a te ri a l  con f l i ct  o f  i n te rest  t ransact i ons" .

In te rOi l  Corpora t i on  v.  Mu l acek,  2016  YKCA 14 ;  Re In te rOi l  Corpora t i on,  2017  YKSC 16

By:  Ph i l i ppe  Tard i f ,  Pau l  A .  D.  M i ngay

Servi ces:  Cap i ta l  M arke ts,  M ergers & Acqu i si t i ons
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