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ARTICLE

Comprehensive Economic And Trade Agreement (CETA) Now In Force
Am ends key revi ew th resho l d  fo r p ri va te  i nvesto rs f rom  trade  ag reem ent coun tri es under the  Investmen t Canada  Act

 

Introduct ion

T he  Com prehensi ve  Econom i c and  T rade  Agreem ent wi th  the  European  Un i on  ("CETA" ) has now been  p rovi si ona l l y i m p l em ented  i n  Canada ,  b ri ng i ng
i n to  e ffect  an  i ncrease  to  the  ne t  bene f i t  revi ew th resho l d  to  CAD $1 .5  b i l l i on  under the  Investmen t Canada  Act  (" ICA" ) fo r fo re i gn  i nvesto rs f rom  free
trade  ag reem ent pa rtne r coun tri es.

Background

T he  ICA i s Canada 's l eg i sl a t i on  tha t  governs revi ews o f  fo re i gn  i nvestm en ts i n  Canada .  I t  con ta i ns two  separa te  revi ew p rocesses to  wh i ch  fo re i gn
i nvestm en ts m ay be  sub j ect :

1.  A revi ew p rocess wh i ch  consi de rs genera l l y whe the r an  acqu i si t i on  o f  con tro l  o f  a  Canad i an  busi ness by a  fo re i gn  i nvesto r wou l d  be  o f  ne t
bene f i t  to  Canada  ("Ne t  Bene f i t  Revi ew" );  and

2.  A d i scre t i ona ry revi ew p rocess wh i ch  consi de rs whe the r a  fo re i gn  i nvestm en t i n  Canada  cou l d  i n j u re  Canada 's na t i ona l  secu ri ty ("Na t i ona l  Securi ty
Revi ew" ).

Whe the r a  Ne t  Bene f i t  Revi ew o f  an  acqu i si t i on  i s requ i red  tu rns on  whe the r the  va l ue  o f  the  ta rge t  Canad i an  busi ness exceeds the  app l i cab l e  f i nanci a l
th resho l d .  I f  the  va l ue  o f  the  ta rge t  busi ness exceeds the  app l i cab l e  th resho l d ,  i nvesto rs m ust  f i l e  an  app l i ca t i on  fo r Ne t  Bene f i t  Revi ew wi th  the
Investm en t Revi ew Di vi si on  (" IRD" ),  and  observe  a  wa i t i ng  pe ri od  o f  up  to  75  days p ri o r to  cl osi ng  the  i nvestm en t.  In  o rde r to  secure  approva l  under th i s
p rocess,  i nvesto rs m ust  sa t i sfy the  re l evan t  federa l  M i n i ste r tha t  the  i nvestm en t i s l i ke l y to  be  o f  "ne t  bene f i t "  to  Canada ,  havi ng  regard  to  ce rta i n
eva l ua t i ve  facto rs se t  ou t  i n  the  l eg i sl a t i on .  To  do  th i s,  i nvesto rs typ i ca l l y g i ve  en fo rceab l e  undertaki ngs to  the  M i n i ste r tha t  address these  facto rs — fo r
exam p l e ,  com m i tm en ts on  em p l oym ent l eve l s,  econom i c act i vi ty,  i nnova t i on ,  g l oba l  com pet i t i veness,  and  the  pa rt i ci pa t i on  o f  Canad i ans i n
m anagem ent and  on  the  board .

Increase in the Net Benefit  Review Threshold for Trade Agreement Investors

Sta rt i ng  Sep tem ber 21 ,  2017 ,  the  Ne t  Bene f i t  Revi ew th resho l d  was i ncreased  to  CAD $1 .5  b i l l i on  i n  en te rp ri se  va l ue1  fo r non-sta te  owned
en te rp ri se2  i nvesto rs f rom  any CETA coun try o r o the r b i l a te ra l  f ree  t rade  ag reem ent pa rtne r coun try (now de f i ned  i n  the  ICA as a  "T rade  Agreem ent
Investo r" ).  Othe r T rade  Agreem ent Investo rs i ncl ude  Ch i l e ,  Co l om b i a ,  Honduras,  M exi co ,  Panam a, Peru ,  Sou th  Korea ,  and  the  Un i ted  Sta tes.  T he
i ncreased  th resho l d  wi l l  be  ad j usted  annua l l y sta rt i ng  January 1 ,  2019  to  re f l ect  g rowth  i n  Canada 's GDP.

T he  th resho l d  fo r i nvestm en ts f rom  non-sta te  owned  en te rp ri se  i nvesto rs con tro l l ed  i n  a  Worl d  T rade  Organ i za t i on  ("WT O") m em ber sta te  rem a i ns CAD
$1 b i l l i on.

In  add i t i on ,  as no ted  i n  ou r p revi ous bu l l e t i n,  the  am endm ents to  the  ICA as a  resu l t  o f  the  i m p l em enta t i on  o f  CETA do  no t  a ffect  the  o the r Ne t  Bene f i t
Revi ew th resho l ds under the  ICA, wh i ch  app l y to  d i ffe ren t  types o f  t ransact i ons,  i ncl ud i ng :

Acqu i si t i ons by non-Canad i an  i nvesto rs tha t  a re  sta te -owned  o r con tro l l ed  ("SOEs" );

Acqu i si t i ons o f  ta rge t  Canad i an  busi nesses tha t  a re  engaged  i n  " cu l tu ra l "  act i vi t i es (e .g . ,  i n  the  f i l m /T V, m usi c,  o r pub l i sh i ng  secto rs);  and

Acqu i si t i ons by i nvesto rs tha t  a re  con tro l l ed  i n  sta tes tha t  a re  no t  WT O m em bers.

1  T he  m ethodo l ogy fo r ca l cu l a t i ng  en te rp ri se  va l ue  depends on  the  st ructu re  o f  the  t ransact i on  (i .e . ,  whe the r i t  i s an  acqu i si t i on  o f  sha res o r asse ts) and
whe the r the  shares o f  the  ta rge t  a re  p ri va te l y he l d  o r pub l i cl y t raded .

2  A sta te -owned  en te rp ri se  i s an  o rgan i za t i on  tha t  i s owned , con tro l l ed  o r i n f l uenced ,  d i rect l y o r i nd i rect l y,  by a  fo re i gn  governm ent;  a  non-sta te  owned
en te rp ri se  i s any o the r en te rp ri se ,  such  as a  p ri va te  secto r i nvesto r.
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