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If  You Cannot Say Anything Nice, That May Just Be OK
Adam  Papp  l ost  h i s j ob  i n  Decem ber 2013 .  T here  was no th i ng  extrao rd i na ry abou t  how he  l ost  h i s j ob :  he  was l e t  go  wi thou t  cause  and  pa i d  ou t  h i s
sta tu to ry en t i t l em en ts under the  On ta ri o  Empl oyment S tandards Act ,  2000  and  a  l i t t l e  b i t  m ore .  M r.  Papp  qu i ckl y,  d i l i gen t l y and  appropri a te l y began  a
search  fo r a l te rna t i ve  em p l oym ent.  On  the  day fo l l owi ng  the  te rm i na t i on ,  he  con tacted  h i s fo rm er boss,  Ernest  S tokes,  to  ask i f  he  cou l d  use  M r.  S tokes
as a  re fe rence .  M r.  S tokes ag reed .  I t  took t i m e  fo r M r.  Papp  to  rece i ve  any o ffe rs bu t  si x m on ths a f te r the  te rm i na t i on  o f  h i s em p l oym ent,  he  was advi sed
by the  Governm ent o f  Yukon  tha t  he  was the i r num ber one  cand i da te  fo r a  j ob .  T he  Governm ent o f  Yukon  con tacted  M r.  S tokes wi th  som e p re -a rranged
quest i ons.  M r.  S tokes d i d  no t  p rovi de  a  posi t i ve  re fe rence .  When  asked ,  fo r exam p l e ,  how M r.  Papp  worked  i n  a  team  se t t i ng ,  he  rep l i ed ,  "No t  we l l .  He
has a  ch i p ."  When  asked  i f  he  saw evi dence  o f  an  ab i l i ty to  deve l op  good  worki ng  re l a t i onsh i ps,  M r.  S tokes answered ,  "Di d  no t  see  any evi dence  o f  i t . "
M r.  Papp  d i d  no t  ge t  the  j ob  wi th  the  Governm ent o f  Yukon .  Instead ,  he  sued  M r.  S tokes and  h i s com pany fo r $830 ,000 ,  m ade  up  o f  cl a i m s fo r
de fam at i on ,  pun i t i ve  and  aggrava ted  dam ages and  m en ta l  su ffe ri ng .

T he  case  o f  Adam Papp  v Stokes Economi c Consu l t i ng  Inc.  and  Ernest  S tokes,  re l eased  by the  On ta ri o  Superi o r Court  o f  Just i ce  on  Apri l  18 ,  2017 ,
ra i ses the  quest i on  o f  when  a  fo rm er em p l oye r m ay be  he l d  l i ab l e ,  i ncl ud i ng  pe rsona l l y l i ab l e ,  fo r an  un favourab l e  re fe rence .

T he  Court  no tes tha t  the  test  fo r de fam at i on  i s th ree fo l d .  Fi rst ,  M r.  Papp  needed  to  show tha t  the  re fe rence  p rovi ded  by M r.  S tokes tended  to  l ower h i s
repu ta t i on  i n  the  eyes o f  the  Governm ent o f  Yukon .  He  succeeded  he re .  Second ,  he  needed  to  show tha t  the  words re fe rred  to  h i m , wh i ch  they cl ea rl y
d i d .  And  th i rd ,  he  needed  to  show tha t  the  words were  pub l i shed ,  m ean i ng  tha t  they were  com m un i ca ted  to  a  th i rd  pe rson  and ,  aga i n ,  they cl ea rl y
were .

Havi ng  estab l i shed  the  th ree  e l em en ts o f  the  to rt ,  the  bu rden  then  sh i f ted  to  M r.  S tokes to  ra i se  a  de fence .  Here ,  M r.  S tokes re l i ed  on  the  de fences o f
j ust i f i ca t i on  (tha t  the  sta tem en ts were  substan t i a l l y t rue ) and  o f  qua l i f i ed  p ri vi l ege .  A qua l i f i ed  p ri vi l ege  exi sts where  a  fo rm er em p l oye r p rovi des a
re fe rence .  In  o the r words,  the  l aw recogn i zes tha t  an  em p l oye r shou l d  be  pe rm i t ted  to  p rovi de  a  nega t i ve  re fe rence  so  l ong  as he  i s no t  m o t i va ted  by
m a l i ce  i n  do i ng  so .

M r.  S tokes p reva i l ed  on  bo th  de fences.  T he  Court  found  tha t  the re  was evi dence  tha t  M r.  Papp  d i d  no t  ge t  a l ong  wi th  h i s co -worke rs.  I t  a l so  found  tha t
M r.  S tokes d i d  no t  act  m a l i ci ousl y when  p rovi d i ng  the  re fe rence .  Hi s com m ents,  a l though  nega t i ve ,  were  based  on  facts tha t  he  had  ga the red  f rom  som e
of M r.  Papp 's co -worke rs.  T he  Court  d i sm i ssed  M r.  Papp 's cl a i m s fo r de fam at i on ,  pun i t i ve  and  aggrava ted  dam ages and  m en ta l  su ffe ri ng .

For em p l oye rs who  con t i nue  to  p rovi de  re fe rences fo r fo rm er em p l oyees,  the re  a re  l essons he re .  Fi rst ,  honest  re fe rences m ade  i n  good  fa i th  a re
de fensi b l e .  Second ,  any re fe rences,  nega t i ve  o r posi t i ve ,  shou l d  be  based  on  ob j ect i ve  and  ve ri f i ab l e  facts.  T h i rd ,  anyone  wi th  an  axe  to  g ri nd  aga i nst
a  fo rm er em p l oyee  shou l d  no t  be  pe rm i t ted  anywhere  near a  re fe rence .  Fi na l l y,  consi de r a  po l i cy on  re fe rences tha t  i ncl udes,  a t  a  m i n i m um , a  po i n t
pe rson  to  respond  to  any such  requests.

Desp i te  the  ou tcom e, m any em p l oye rs wi l l  see  th i s case  as a  j ust i f i ca t i on  fo r a  "No  Re fe rence"  po l i cy.  M r.  S tokes and  h i s com pany endured  th ree  p l us
years o f  no -doub t  expensi ve  l i t i ga t i on  de fend i ng  them se l ves.  Perhaps som ewhere  ove r those  years,  they cam e to  reg re t  tha t  f i ve  m i nu te  phone  ca l l  wi th
the  Governm ent o f  Yukon .
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