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ARTICLE

Supreme Court of Canada Aff irms Access to Habeas Corpus for Immigration Detainees
T he  Suprem e Court  o f  Canada  has b rea thed  new l i fe  i n to  the  anci en t  wri t  o f  habeas co rpus i n  a  6 -1  deci si on1  a ff i rm i ng  tha t  de ta i nees under
the  Immi g ra t i on  and  Re fugee  Pro tect i on  Act2  a re  no t  ba rred  f rom  seeki ng  revi ew o f  the i r de ten t i on  by way o f  habeas co rpus.

A t  i ssue  i n  the  appea l  was whe the r an  excep t i on  to  the  ava i l ab i l i ty o f  habeas co rpus i n  ce rta i n  i m m i g ra t i on  con texts — known i n  the  j u ri sp rudence  as
the  “Pe i roo  excep t i on ”3  — extended  to  ci rcum stances where  a  pe rson  depri ved  o f  l i be rty under the  IRPA  seeks to  cha l l enge  the  l ega l i ty o f  the i r
de ten t i on  by way o f  habeas co rpus.  Acco rd i ng  to  the  Pe i roo  excep t i on  case  l aw, th i s depended  on  whe the r the  i m m i g ra t i on  l eg i sl a t i on  “has pu t  i n
p l ace  ‘a  com p l e te ,  com prehensi ve  and  expert  sta tu to ry schem e wh i ch  p rovi des fo r a  revi ew a t  l east  as b road  as tha t  ava i l ab l e  by way o f  habeas
corpus  and  no  l ess advan tageous. ’”4  Af te r a  tho rough  exam i na t i on  o f  habeas co rpus and  the  IRPA  de ten t i on  revi ew schem e, a  m a j o ri ty o f  the  Suprem e
Court  o f  Canada  concl uded  tha t  the  IRPA  schem e d i d  no t  fa l l  wi th i n  the  Pe i roo  excep t i on .  In  so  do i ng ,  the  Suprem e Court  o f  Canada  has a ff i rm ed  a
l i ne  o f  recen t  appe l l a te  j u ri sp rudence5  wh i ch  had  opened  the  door to  superi o r cou rts fo r i m m i g ra t i on  de ta i nees seeki ng  access to  habeas co rpus to
cha l l enge  the i r de ten t i on .

T he  responden t  M r.  Chh i na  had  cha l l enged  h i s de ten t i on  under the  IRPA  on  the  g rounds tha t  i t  was o f  a  l eng thy and  uncerta i n  du ra t i on .6  Fo r the
purpose  o f  th i s cha l l enge ,  the  m a j o ri ty concl uded  tha t  the  IRPA  de ten t i on  revi ew schem e was no t  “as b road  and  advan tageous” as habeas co rpus i n  a t
l east  th ree  ways.

Fi rst ,  the  m a j o ri ty concl uded  tha t  the  onus on  revi ew was m ore  favourab l e  to  the  de ta i nee  on  habeas co rpus than  i t  i s under the  IRPA .  T h i s i s because
under the  IRPA  schem e the  onus on  the  governm ent i s l i m i ted  to  dem onstra t i ng  the  p resence  o f  a  sta tu to ry g round  fo r de ten t i on ,7  a f te r wh i ch  the  onus
sh i f ts to  the  de ta i nee  to  estab l i sh  tha t  con t i nued  de ten t i on  wou l d  be  un l awfu l  by reason  o f  i ts l eng th  and  l i ke l y du ra t i on .8  By con trast ,  under habeas
corpus ,  once  the  de ta i nee  estab l i shes a  l eg i t i m a te  g round  to  cha l l enge  de ten t i on ,  the  onus sh i f ts upon  the  governm ent “to  j ust i fy the  l ega l i ty o f  the
de ten t i on  i n  any respect . ”9  In  add i t i on ,  under the  IRPA  schem e the  governm ent cou l d  sa t i sfy i ts onus by re l yi ng  on  reasons fo r o rde ri ng  de ten t i on  g i ven
a t  p ri o r de ten t i on  heari ngs.10  As a  resu l t ,  “the  [IRPA ]  schem e fa i l [ed ]  to  p rovi de  the  de ta i nee  wi th  the  f resh  and  focussed  revi ew p rovi ded  by habeas
corpus ,  where  the  [governm ent]  bears the  onus”.11

Second ,  the  m a j o ri ty concl uded  tha t  the  IRPA  schem e was l ess advan tageous than  habeas co rpus when  i t  com es to  the  scope  o f  revi ew ava i l ab l e  under
the  two  m echan i sm s. T he  Court  concl uded  tha t  “a  f resh  revi ew o f  each  pe ri od i c de ten t i on ” i s no t  conducted  under the  IRPA  schem e, wh i l e  habeas
corpus  p rovi des a  “b road  revi ew” tha t  “g rapp l es wi th  de ten t i on  as a  who l e ”,  i ncl ud i ng  where  appropri a te  “a  ho l i st i c consi de ra t i on  o f  [ the
de ta i nee ’s]  Charte r ri gh ts and  how they m ay have  been  vi o l a ted ” i n  “the  ove ra l l  con text  o f  [ the ]  de ten t i on ”.12  T h i s d i ffe ri ng  scope  o f  revi ew, and  the
broader se t  o f  rem ed i es ava i l ab l e  under habeas co rpus — i ncl ud i ng  a  court ’s ab i l i ty to  o rde r a  de ta i nee ’s re l ease  “i m m ed i a te l y once  the  re l evan t
au tho ri ty has fa i l ed  to  j ust i fy the  depri va t i on  o f  l i be rty”13  — m akes habeas co rpus m ore  advan tageous to  the  de ta i nee .

Fi na l l y,  the  Court  concl uded  tha t  habeas co rpus o ffe red  an  add i t i ona l  advan tage  fo r de ta i nees by “p rovi d [ i ng ]  a  m ore  t i m e l y rem edy than  those
ava i l ab l e  th rough  the  IRPA . ”14  In  th i s regard ,  the  Court  com pared  the  l ongstand i ng  recogn i t i on  o f  habeas co rpus as p rovi d i ng  a  “swi f t  and  i m pera t i ve
rem edy”15  — as exem p l i f i ed  by the  p ri o ri ty t rea tm en t o f  habeas co rpus p roceed i ngs i n  m any superi o r cou rts — to  the  l eng th i e r p rocess fo r j ud i ci a l
revi ew ava i l ab l e  under the  IRPA ,  i n  concl ud i ng  tha t  the  t i m e l i ness o f  habeas co rpus revi ew o ffe red  an  add i t i ona l  advan tage  tha t  was no t  ava i l ab l e
under the  i m m i g ra t i on  sta tu te .16

Seem i ng l y wi th  an  eye  towards fu tu re  cases,  the  m a j o ri ty deci si on  a l so  se ts ou t  a  f ram ework tha t  cou rts wi l l  be  ab l e  to  em p l oy to  de te rm i ne  when
the  Pe i roo  excep t i on  shou l d  no t  be  app l i ed  to  decl i ne  habeas co rpus j u ri sd i ct i on  i n  the  i m m i g ra t i on  con text .  Re i te ra t i ng  tha t  “excep t i ons to  the
ava i l ab i l i ty o f  habeas co rpus m ust  be  l i m i ted  and  ca re fu l l y de f i ned ”,17  the  deci si on  p rescri bes a  con text-speci f i c approach  wh i ch  l ooks to  “how the
cha l l enge  to  the  un l awfu l  de ten t i on  i s f ram ed  i n  the  habeas co rpus app l i ca t i on ” i n  de te rm i n i ng  whe the r an  a l te rna t i ve  schem e i s as b road  and
advan tageous.18  Speci f i ca l l y,  the  deci si on  d i rects cou rts to  l ook a t  bo th  (i ) the  basi s on  wh i ch  the  l ega l i ty o f  de ten t i on  i s be i ng  cha l l enged ,19  and
(i i ) “whe the r the re  i s a  com p l e te ,  com prehensi ve  and  expert  schem e tha t  i s as b road  and  advan tageous as habeas co rpus i n  re l a t i on  to  the  speci f i c
g rounds i n  the  habeas co rpus app l i ca t i on ” i n  de te rm i n i ng  whe the r to  decl i ne  habeas co rpus j u ri sd i ct i on .20

T he  deci si on  wi l l  extend  across Canada  the  cen tra l  ho l d i ng  f rom  recen t  l ower appe l l a te  court  cases p rovi d i ng  tha t  the  door to  habeas co rpus revi ew o f
i m m i g ra t i on  de ten t i on  rem a i ns open  i n  approp ri a te  ci rcum stances,  ensuri ng  tha t  som e o f  the  m ost  vu l ne rab l e  pe rsons i n  Canada  experi enci ng  a
depri va t i on  o f  l i be rty have  access to  th i s anci en t  “swi f t  and  i m pera t i ve ” rem edy.

Di ssen t i ng  f rom  the  m a j o ri ty j udgm ent,  Just i ce  Abe l l a  wou l d  have  a l l owed  the  appea l ,  concl ud i ng  tha t  “the  IRPA  schem e shou l d  be  i n te rp re ted  i n  a  way
tha t  guaran tees the  fu l l est  possi b l e  range  o f  scru t i ny fo r de ten t i on ”21  by “read [ i ng ]  the  l anguage  o f  IRPA  i n  a  m anner tha t  i s as b road  and
advan tageous as habeas co rpus and  ensures the  com p l e te ,  com prehensi ve  and  expert  revi ew o f  i m m i g ra t i on  de ten t i on  tha t  i t  was i n tended  to
p rovi de ”.22

Ewa Kra j ewska and  P i e rre  N.  Gem son o f  Borden  Ladner Gerva i s LLP rep resen ted  the  Canad i an  Ci vi l  L i be rt i es Associ a t i on  as an  i n te rvener i n  th i s
appea l  be fo re  the  Suprem e Court  o f  Canada ,  wi th  the  assi stance  o f  a rt i cl i ng  studen t  A i dan Fi shm an.
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