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ARTICLE

Canadian oil and gas: Non-operators' remedies
Cl a i m s by non-opera to rs can  be  expected  to  a ri se  m ore  f requen t l y when  opera to rs a re  i n  f i nanci a l  d i st ress.  T h i s a rt i cl e  ou t l i nes the  ri gh ts and  rem ed i es
o f  non-opera to rs i n  the  even t  o f  a  d i spu te  ove r funds he l d  o r payab l e  by the  opera to r,  o r we l l  shu t-i ns.

What you need to know

T here  a re  a t  l east  th ree  i nstances i n  wh i ch  a  non-opera to r m ay have  a  cl a i m  fo r com pensa t i on  as a  resu l t  o f  j o i n t  opera t i on  conducted  under the  2015
CAPL Opera t i ng  Procedure  (the  2015  CAPL):

1.  Where  an  opera to r has m arke ted  a  non-opera to r’s sha re  o f  p roduct i on  pu rsuan t  to  Cl ause  6 .02  and  has no t  rem i t ted  the  en t i re  p roceeds to  the  non-
opera to r.

2.  Where  a  non-opera to r has advanced  i ts sha re  o f  costs to  pay fo r j o i n t  opera t i ons pu rsuan t  to  an  au tho ri za t i on  fo r expend i tu re  (AFE) i ssued  under
Cl ause  5 .02 ,  ye t  the  opera to r has no t  spen t  the  m oney on  the  cap i ta l  o r i ncu rred  the  costs.  T he  non-opera to r wi l l  have  a  cl a i m  fo r the  re tu rn  o f
these  funds.

3.  Where  an  opera to r has shu t-i n  a  we l l  resu l t i ng  the  te rm i na t i on  o f  the  l ease .

In  add i t i on  to  cl a i m s fo r com pensa t i on ,  non-opera to rs concerned  wi th  the  act i ons o r f i nanci a l  vi ab i l i ty o f  the  opera to r shou l d  be  aware  o f  the  p rovi si ons
o f  the  2015  CAPL tha t  ca l l  fo r the  rep l acem ent o f  the  opera to r.

Shou l d  the  opera to r becom e the  sub j ect  o f  bankrup tcy,  CCAA o r rece i ve rsh i p  p roceed i ngs,  the re  wi l l  be  a  stay o f  p roceed i ngs aga i nst  the  opera to r and
i ts p ropert i es.  In  these  ci rcum stances,  the  non-opera to rs’ op t i ons wi l l  i ncl ude  app l yi ng  to  l i f t  the  stay,  cl a i m i ng  aga i nst  the  opera to r’s esta te ,  cl a i m i ng
aga i nst  funds he l d  i n  t rust ,  o r focusi ng  on  cl a i m s aga i nst  th i rd  pa rt i es such  as the  opera to r’s d i recto rs o r the  reci p i en ts o f  p roduct i on  revenue  f rom  the
opera to r.

Remedies for non-operators

Claims against the operator

A non-opera to r secu ri ng  a  j udgm ent fo r deb t  aga i nst  an  opera to r wi l l  be  subord i na te  to  secured  cred i to rs and  wi l l  have  to  sha re  i n  any u l t i m a te
d i st ri bu t i on  pro  ra ta  wi th  o the r unsecured  cred i to rs.   Fo rtuna te l y,  cash  advances and  p roduct i on  p roceeds he l d  by an  opera to r a re  deem ed to  be  he l d  i n
t rust .  Pu rsuan t  to  Cl ause  5 .07 (B)  o f  the  2015  CAPL, no twi thstand i ng  the  opera to r’s ri gh ts to  com m i ng l e  funds,  any funds pa i d  to ,  rece i ved  by o r he l d
on  beha l f  o f  a  non-opera to r,  a re  deem ed to  be  he l d  i n  t rust  on  beha l f  o f  tha t  non-opera to r,  and  do  no t  be l ong  to  the  opera to r.

T he  i m p l i ca t i ons o f  the  i m posi t i on  o f  a  t rust  a re  si gn i f i can t .  T he  funds wi l l  be  deem ed to  be  owned  bene f i ci a l l y by the  non-opera to r,  and  the  non-
opera to r wi l l  be  ab l e  to  step  ou t  f rom  the  l i ne  o f  cred i to rs and  m ake  a  cl a i m  d i rect l y aga i nst  the  t rust  funds them se l ves.

A non-opera to r dea l i ng  wi th  an  opera to r wi thho l d i ng  t rust  funds wi l l  wan t  to  act  qu i ckl y to  advance  i ts cl a i m  to  the  funds.  A l though  the  non-opera to r
wi l l  a l so  have  a  pe rsona l  cl a i m  aga i nst  the  opera to r,  tha t  wi l l  be  o f  l i t t l e  bene f i t  aga i nst  an  i nso l ven t  opera to r.  In  the  even t  the  funds a re  d i ssi pa ted ,
the  opera to r’s vi ab l e  recourse  wi l l  be  aga i nst  o the r pa rt i es,  as d i scussed  be l ow.

Claims against directors or officers of the operator

Di recto rs and  o ff i ce rs o f  an  opera to r m ay be  pe rsona l l y l i ab l e  to  a  non-opera to r under the  doctri ne  o f  knowi ng  assi stance  i n  the  even t  o f  d i ssi pa t i on  o f
t rust  funds.  To  estab l i sh  l i ab i l i ty,  the  non-opera to r m ust  p rove ,  i n  essence ,  tha t  the  opera to r took a  knowi ng  ri sk resu l t i ng  i n  the  p re j ud i ce  to  the  non-
opera to r,  tha t  the  d i recto r o r o ff i ce r knew (o r was reckl ess o r wi l fu l l y b l i nd ) o f  the  m i sconduct ,  and  assi sted  i n  the  f raudu l en t  o r d i shonest  desi gn .

I f  the  d i recto rs o r o ff i ce rs o f  a  nearl y i nso l ven t  opera to r expose  AFE funds o r p roduct i on  revenue  to  ri sk o f  d i ssi pa t i on  by com m i ng l i ng  them  i n  the
genera l  accoun t ,  o r i f  they a re  o the rwi se  i nvo l ved  i n  the  d i ssi pa t i on  o f  the  t rust  funds,  then  the  non-opera to rs m ay be  successfu l  i n  su i ng  these
i nd i vi dua l s i n  the i r pe rsona l  capaci ty.

Claims against rec ipients of funds

In  add i t i on  to  po ten t i a l  cl a i m s aga i nst  d i recto rs and  o ff i ce rs,  non-opera to rs m ay have  a  cl a i m  aga i nst  com pan i es tha t  have  rece i ved  the  funds on  the
basi s o f  the  doctri ne  o f  “knowi ng  rece i p t” .   To  p rove  th i s,  a  non-opera to r m ust  dem onstra te  tha t :

1.  T he  de fendan t  rece i ved  the  funds he l d  by the  opera to r i n  t rust ;

2.  T he  p roperty was taken  f rom  the  p l a i n t i f f  i n  si m p l e  b reach  o f  t rust ;

3.  T he  reci p i en t  o f  the  funds had  knowl edge  o f  facts su ff i ci en t  to  pu t  a  reasonab l e  pe rson  on  no t i ce  o r i nqu i ry o f  the  b reach  o f  t rust ;  and

4.  T he  de fendan t  app l i ed  the  p roperty fo r i ts own  use  and  bene f i t .

Non-opera to rs awa i t i ng  the  re tu rn  o f  funds advanced  under AFEs o r p roduct i on  revenue ,  and  who  be l i eve  tha t  those  funds have  been  de l i ve red  to  o the r
pa rt i es,  i ncl ud i ng  the  opera to r’s bank,  se rvi ce  p rovi de rs,  o r o the r cred i to rs,  m ay ob ta i n  recovery aga i nst  the  reci p i en t  o f  those  funds.
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Rights on shut-in

T here  wi l l  be  i nstances where  opera to rs wi l l  shu t-i n  we l l s due  to  the  cu rren t  p ri ci ng  envi ronm ent desp i te  the  p ro tests o f  non-opera to rs requ i ri ng
con t i nuous cash  f l ow. 

Cl ause  3 .04  o f  the  2015  CAPL  i m poses a  du ty on  the  opera to r to  m anage  the  j o i n t  p roperty and  conduct  a l l  j o i n t  opera t i ons “d i l i gen t l y,  i n  a  good  and
workm an l i ke  m anner,  i n  com p l i ance  wi th  a l l  t i t l e  docum ents and  i n  acco rdance  wi th  good  o i l f i e l d  p ract i ce ”.   Depend i ng  p ri m ari l y on  the  speci f i c te rm s
o f  the  govern i ng  l ease ,  a  non-opera to r m ay have  recourse  aga i nst  an  opera to r i n  the  even t  o f  a  shu t-i n .   I f  con t i nua t i on  o f  the  l ease  i s dependen t  on
product i on ,  and  the re  i s no  p rovi si on  exp ressl y pe rm i t t i ng  shu t-i ns due  to  cu rren t  m arke t  cond i t i ons,  shu t t i ng -i n  wi l l  te rm i na te  the  l ease ,  po ten t i a l l y i n
b reach  o f  the  opera to r’s ob l i ga t i ons.  T he  2015  CAPL genera l l y l i m i ts an  opera to r’s l i ab i l i ty to  conduct  am oun t i ng  to  “g ross neg l i gence  o r wi l fu l
m i sconduct”.  T he  courts have  he l d  tha t  pe rm i t t i ng  a  l ease  to  te rm i na te  can ,  i n  ce rta i n  ci rcum stances,  m ee t th i s standard .

Replacing the operator

A non-opera to r concerned  wi th  the  act i ons o r f i nanci a l  vi ab i l i ty o f  the  opera to r shou l d  a l so  be  m i nd fu l  o f  the  p rospect  o f  rep l aci ng  the  opera to r.  T he
2015  CAPL st i pu l a tes tha t  the  opera to r sha l l  be  i m m ed i a te l y rep l aced  i n  ce rta i n  ci rcum stances,  m ost  no tab l y the  i nso l vency o f  the  opera to r,  by the
l a rgest  worki ng  i n te rest  ho l de r un l ess the re  i s ano the r rep l acem ent opera to r appo i n ted .  However,  the  courts have  de te rm i ned  tha t  th i s cl ause  i s no t
en fo rceab l e  i n  an  i nso l vency p roceed i ng .

T he  opera to r m ay a l so  be  rep l aced  upon  appo i n tm en t by non-opera to rs ho l d i ng  a t  l east  a  60  pe r cen t  worki ng  i n te rest  o r upon  de fau l t  o f  i ts ob l i ga t i ons
wi thou t  adequa te l y cu ri ng  the  de fau l t  com m enci ng  wi th i n  30  days o f  the  de fau l t  no t i ce .  

Conclusion

Non-opera to rs tha t  do  no t  i m m ed i a te l y rece i ve  funds payab l e  f rom  opera to rs a re  no t  wi thou t  recourse .  T he  f i rst  and  m ost  e ff i ci en t  rem edy i s to  advance
an  i m m ed i a te  cl a i m  aga i nst  the  wi thhe l d  funds.  In  the  even t  those  funds a re  d i ssi pa ted ,  the re  a re  vi ab l e  op t i ons to  pu rsue  com pensa t i on  f rom  d i recto rs
o r o ff i ce rs o f  the  opera to r,  o r f rom  the  reci p i en t  o f  the  wi thhe l d  t rust  funds.  Depend i ng  on  the  te rm s o f  the  l ease ,  d i spu ted  we l l  shu t-i ns m ay a l so  g i ve
ri se  to  a  va l i d  cl a i m  aga i nst  the  opera to r.   Non-opera to rs concerned  wi th  the  act i ons o r f i nanci a l  vi ab i l i ty o f  the  opera to r shou l d  a l so  be  aware  o f  the
p rovi si ons i n  the  2015  CAPL ca l l i ng  fo r the  rep l acem ent o f  the  opera to r,  i n  pa rt i cu l a r the i r op t i ons to  rep l ace  the  opera to r by appo i n tm en t as the  courts
have  he l d  tha t  the  au tom at i c,  i m m ed i a te  rep l acem ent p rovi si ons o f  the  CAPL due  to  the  opera to r’s i nso l vency a re  unen fo rceab l e .  

 T h i s bu l l e t i n  focuses on  the  2015  CAPL Opera t i ng  Procedure .  Com pan i on  p rovi si ons i n  ea rl i e r ve rsi ons a re  addressed  i n  the  foo tno tes.

 Cl ause  6 .02 ,  2015  CAPL Opera t i ng  Procedure ;  see  a l so  Cl ause  6 .02 ,  2007  CAPL Opera t i ng  Procedure ;  Cl ause  602 ,  1990  CAPL Opera t i ng  Procedure ;
Cl ause  602 ,  1981  CAPL Opera t i ng  Procedure ;  Cl ause  602 ,  1974  CAPL Opera t i ng  Procedure ;  Cl ause  602 ,  1971  CAPL Opera t i ng  Procedure .

 Cl ause  5 .02 ,  2015  CAPL Opera t i ng  Procedure ;  see  a l so  Cl ause  5 .02 ,  2007  CAPL Opera t i ng  Procedure ;  Cl ause  502 ,  1990  CAPL Opera t i ng  Procedure ;
Cl ause  502 ,  1981  CAPL Opera t i ng  Procedure ;  Cl ause  502 ,  1974  CAPL Opera t i ng  Procedure ;  Cl ause  502 ,  1971  CAPL Opera t i ng  Procedure .

 T here  i s recen t  au tho ri ty i n  A l be rta  tha t  says tha t  Non-Opera to rs m ay no t  re l y on  the  ‘i nso l vency’ cl ause  i n  an  opera t i ng  ag reem ent as a  basi s to  i ssue
a  no t i ce  to  assum e opera to rsh i p .  T hus,  i nso l vency a l one  m ay no t  be  a  su ff i ci en t  basi s to  l i f t  the  stay.   I f ,  however,  the re  a re  p rovi si ons i n  the  opera t i ng
agreem ent wh i ch  pe rm i t  a  Non-Opera to r to  assum e opera to rsh i p  i f  the  Non-Opera to r owns m ore  than  a  speci f i ed  pe rcen tage  worki ng  i n te rest ,  the  Court
m ay,  i n  l i m i ted  ci rcum stances,  au tho ri ze  a  t ransfe r o f  opera to rsh i p .  See  Al berta  Energy Regu l a to r v.  Lexi n  Resources L td,  2019  ABQB 23  (Lexi n ) and
Fi renze  Energy L td  v.  Sco l l a rd  Energy L td,  2018  ABQB 126 .   I f  i n  doub t ,  con tact  l ega l  counse l  wi th  quest i ons abou t  when  a  Court  m ay be  wi l l i ng  to
t ransfe r opera to rsh i p  when  an  Opera to r i s the  sub j ect  o f  an  i nso l vency p roceed i ng .

 T he  1981  and  ea rl i e r CAPL Opera t i ng  Procedures do  no t  exp ressl y deem  these  funds to  be  he l d  i n  t rust .   Where  these  ea rl i e r ve rsi ons govern
opera t i ons,  Non-Opera to rs m ay re l y upon  the  A l be rta  Court  o f  Appea l  Deci si on  i n  Bank o f  Nova  Sco t i a  v.  Soci e te  Genera l  (Canada),  [1988 ]  4  W.W.R.
232 ,  where  the  Court  he l d  tha t  an  Opera to r i s a  t rustee  o f  funds rece i ved  f rom  and  on  beha l f  o f  Non-Opera to rs.

 Cl ause  5 .07 (B),  2015  CAPL Opera t i ng  Procedure ;  see  a l so  Cl ause  5 .07 (B),  2007  CAPL Opera t i ng  Procedure ;  Cl ause  507 ,  1990  CAPL Opera t i ng
Procedure ;  Cl ause  507 ,  1981  CAPL Opera t i ng  Procedure ;  Cl ause  507 ,  1974  CAPL Opera t i ng  Procedure ;  Cl ause  507 ,  1971  CAPL Opera t i ng  Procedure .
No tab l y,  the  co rrespond i ng  p rovi si ons i n  the  1981 ,  1974  and  1971  CAPL Opera t i ng  Provi si ons do  no t  con ta i n  th i s deem ed t rust  l anguage .

 Indu tech  Canada  L i mi ted v.  Gi bbs P i pe  Di st ri bu to rs L td . , 2011  ABQB 38  (CanL I I ) a t  pa ras 399  - 410

 I t  i s a l so  possi b l e  to  cl a i m  aga i nst  reci p i en ts o f  funds under the  Fraudu l en t  Pre fe rences Act i f  the  funds have  been  t ransfe rred  fo r the  pu rpose  o f
p re fe rri ng  one  cred i to r ove r ano the r.

 Cl ause  3 .04 ,  2015  CAPL Opera t i ng  Procedure .  T he  standard  o f  ca re  expected  o f  an  Opera to r va ri es depend i ng  on  wh i ch  CAPL Opera t i ng  Procedure
app l i es.  See  Cl ause  3 .04 ,  2007  CAPL Opera t i ng  Procedure ;  Cl ause  304 ,  1990  CAPL Opera t i ng  Procedure ;  Cl ause  304 ,  1981  CAPL Opera t i ng
Procedure ;  Cl ause  303 ,  1974  CAPL Opera t i ng  Procedure ;  Cl ause  304 ,  1971  CAPL Opera t i ng  Procedure .

 Adeco  Exp l o ra t i on  Company L td .  v.  Hun t  Oi l  Co .  o f  Canada ,  2008  ABCA 214

 Lexi n  a t  pa ra  35 .

By:  Cl ay Jacobson ,  M a tt i  Lem m ens,  M i chae l  A M ari on ,  Laura  Poppe l,  M ari on  Unrau

Servi ces:  Di spu tes,  Energy - Oi l  &  Gas
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