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ARTICLE

USMCA: Customs Administration in the 21st Century
T h i s i s the  l a test  i nsta l l m en t  i n  BLG's se ri es o f  de ta i l ed  ana l yses o f  key p rovi si ons i n  the  Un i ted  Sta tes-M exi co -Canada  Agreem ent (USM CA).

T he  USM CA text  com pe l s a l l  pa rt i es to  app l y the i r custom s p rocedures i n  t ransparen t ,  p red i ctab l e  and  consi sten t  m anners to  faci l i ta te  t rade .  Key
changes i n  the  USM CA from  the  NAFTA i ncl ude  e l i m i na t i ng  the  p rescri bed  fo rm at fo r ce rt i f i ca tes o f  o ri g i n ,  p rovi d i ng  a  po ten t i a l l y b roader wi ndow fo r
o ri g i n  cl a i m s under the  Customs Act and  an  i ncrease  i n  de  mi n i mi s th resho l ds fo r the  co l l ect i on  o f  du t i es and  taxes a t  the  t i m e  o f  i m port .

T he  USM CA text  m i rro rs m any p rovi si ons o f  the  Worl d  T rade  Organ i za t i on 's T rade  Faci l i ta t i on  Agreem ent (T FA),  wh i ch  en te red  i n to  fo rce  i n  February
2017 .  Curren t l y,  the re  a re  113  WT O m em ber si gna to ri es,  i ncl ud i ng  a l l  3  USM CA part i es.   T he  T FA was nego t i a ted  by WT O m em bers to  reduce  t rade
costs and  i ncrease  e ff i ci enci es i n  custom s p rocedures to  exped i te  the  re l ease  o f  goods.  In  the  si m p l est  te rm s,  the  USM CA custom s p rocedures fo l l ow
com m i tm en ts m ade  b road l y under the  T FA desi gned  to  reduce  com p l i ance  costs and  speed  up  t rade  i n  goods,  and  i m p l em ented  te rri to ri a l l y fo r the
Un i ted  Sta tes,  Canada  and  M exi co .

Changes from NAFTA

Custom s adm i n i st ra t i on  and  o ri g i n  p rocedures a re  d i vi ded  be tween  Chap te rs 5  and  7  o f  the  USM CA.  Chap te r 5 ,  Ori g i n  Procedures,  m odern i zes
NAFTA's o ri g i n  p rocedures,  wh i l e  Chap te r 7 ,  Customs Admi n i st ra t i on  and  Trade  Faci l i ta t i on,  upda tes custom s adm i n i st ra t i on ,  and  cod i f i es a  num ber o f
l ongstand i ng  custom s p ract i ces.  T hese  changes m odern i ze  the  USM CA and  b ri ng  i t  i n to  l i ne  wi th  21  cen tu ry p rocedures.

T here  a re  num erous i m portan t  changes to  custom s p rocedures f rom  the  NAFTA fo r ce rt i fyi ng  o ri g i n ,  post  i m porta t i on  ad j ustm en ts to  o ri g i n ,  and  exp ress
sh i pm en ts tha t  wi l l  bene f i t  l a rge  and  sm a l l e r i m porte rs.

Cert i f i ca t i on  o f  Ori g i n

T he  USM CA stream l i nes the  o ri g i n  ce rt i f i ca t i on  p rocess em p l oyed  under NAFTA, wh i ch  wi l l  speed  up  the  re l ease  o f  goods by reduci ng  anachron i st i c
and  ri g i d  requ i rem en ts such  as o ri g i na l  si gna tu res and  p rescri bed  fo rm ats fo r ce rt i f i ca tes,  and  wi l l  p rovi de  g rea te r f l exi b i l i ty fo r i m porte rs and  exporte rs.
T he  changes m ade  b ri ng  m odern  busi ness p ract i ces i n to  the  fo l d  o f  the  USM CA and  re f l ect  the  desi re  to  reduce  the  adm i n i st ra t i ve  cost  o f  com p l yi ng
wi th  requ i rem en ts tha t  genera l l y do  no t  i nvo l ve  h i gh  ra tes o f  non-com p l i ance .

T here  a re  th ree  i m portan t  changes to  the  f i l i ng  p rocess fo r ce rt i f i ca tes o f  o ri g i n :  (1 ) no  p rescri bed  fo rm at i s requ i red ,  un l i ke  the  NAFTA wh i ch  requ i res
the  use  o f  de f i n i t i ve  i n fo rm at i on  and  fo rm att i ng  i n  a  requ i red  Cert i f i ca te  o f  Ori g i n ;  (2 ) e l ectron i c si gna tu res and  e l ectron i c subm i ssi ons a re  pe rm i t ted ;
and  (3 ) i m porte rs m ay ce rt i fy o ri g i n ,  un l i ke  the  NAFTA where  on l y p roducers and /o r exporte rs can  com p l e te  a  ce rt i f i ca te  o f  o ri g i n .

Under the  NAFTA, pa rt i es were  requ i red  to  use  a  p rescri bed  Cert i f i ca te  o f  Ori g i n  fo rm , wh i ch  was to  be  com p l e ted  by the  exporte r.   Under the  USM CA,
part i es "need  no t  fo l l ow a  p rescri bed  fo rm at" .   A ce rt i f i ca te  m ay be  p rovi ded  on  an  i nvo i ce  o r "any o the r docum ent" ,  bu t  m ust ,  am ongst  o the r
requ i rem en ts,  speci fy tha t  the  goods a re  o ri g i na t i ng  (m ee t i ng  the  p rescri bed  requ i rem en ts under Chap te r 5 ) and  descri be  the  goods i n  su ff i ci en t  enough
de ta i l  to  a l l ow fo r i den t i f i ca t i on .  USM CA ce rt i f i ca t i on  o f  o ri g i n  m ay be  si gned  by an  exporte r,  p roducer o r i m porte r and  m ay be  com p l e ted  and
subm i t ted  e l ectron i ca l l y wi th  a  d i g i ta l  si gna tu re .  T h i s b ri ngs the  USM CA ce rt i f i ca t i on  o f  o ri g i n  i n to  l i ne  wi th  o the r FTA's l i ke  the  Com prehensi ve  and
Progressi ve  T rans-Paci f i c Partne rsh i p .  M exi co  has up  to  th ree  and  a  ha l f  yea rs a f te r the  USM CA en te rs i n to  fo rce  to  a l l ow i m porte rs to  com p l e te  a
ce rt i f i ca te  o f  o ri g i n .

Post  Importa t i on  Ad justmen ts to  Ori g i n

T he  USM CA m ay expand  the  cl a i m  pe ri od  fo r Canad i an  i m porte rs m aki ng  post  i m porta t i on  o ri g i n  cl a i m s f rom  1  year (under NAFTA) to  4  years.  Art i cl e
502  (Ob l i ga t i ons Regard i ng  Im porta t i ons) o f  Chap te r 5  o f  the  NAFTA, p rovi des a  short  wi ndow to  qua l i fy o ri g i na t i ng  goods.  I f  a  cl a i m  fo r p re fe ren t i a l
ta ri f f  t rea tm en t i s no t  m ade  on  the  da te  o f  i m porta t i on ,  an  i m porte r on l y has one  year to  m ake  the  ta ri f f  p re fe rence  cl a i m  fo r a  re fund  o f  excess du t i es.
T h i s "one  year ru l e "  d i d  no t  opera te  i n  tandem  wi th  o the r custom s p rovi si ons re l a t i ng  to  changes to  o ri g i n  va l ue ,  o r ta ri f f  cl assi f i ca t i on ,  and  o f ten
barred  recovery o f  du t i es.

Under the  USM CA, Art i cl e  5 .12 ,  Chap te r 5  (Ori g i n  Procedures) p rovi des tha t  an  i m port i ng  pa rty may  requ i re  tha t  the  i m porte r m ake  a  cl a i m  no  l a te r than
one  year a f te r the  da te  o f  i m porta t i on  o r a  l onger pe ri od  i f  speci f i ed  i n  the  i mport i ng  pa rty's l aw .  Gi ven  the  change  f rom  the  m anda to ry to  pe rm i ssi ve
l anguage ,  Canad i an  i m porte rs m ay have  up  to  fou r yea rs to  m ake  o r co rrect  o ri g i n  cl a i m s under the  USM CA.  Curren t l y sect i on  32 .2 (4 ) o f  the  Customs
Act ,  a l l ows an  i m porte r up  to  fou r yea rs to  m ake  co rrect i ons to  o ri g i n  decl a ra t i ons,  wh i ch  a re  then  e l i g i b l e  fo r re funds under sect i on  74 (1 )(c.1 ).  I t  i s
uncl ea r i f  these  p rovi si ons wi l l  rem a i n  the  sam e, o r t i gh ten  the  wi ndow fo r f i l i ng  o ri g i n  cl a i m s.

De Mi n i mi s (Art i cl e  7 .8 )

Under the  USM CA, the  pa rt i es a re  ob l i ga ted  to  i m p l em ent o r m a i n ta i n  exped i ted  custom s p rocedures fo r exp ress sh i pm en ts.   T he  pa rt i es have  ag reed  to
the  fo l l owi ng  am oun ts fo r de  mi n i mi s th resho l ds fo r the  co l l ect i on  o f  du t i es and  taxes a t  the  t i m e  o r po i n t  o f  i m porta t i on  by exp ress sh i pm en t:

Canada :  $150  CAD (du t i es) and  $40  CAD (taxes);

Un i ted  Sta tes: $800  USD; and

M exi co :  $117  USD (du t i es) and  $50  USD (taxes).

Canada  a l ready m a i n ta i ns exped i ted  custom s p rocedures fo r exp ress sh i pm en ts under the  Canada  Border Servi ces Agency's ("CBSA" ) Couri e r Low Va l ue
Sh i pm ent Prog ram. T h i s p rog ram  i s desi gned  to  cl ea r exp ress sh i pm en ts and  stream l i nes the  report i ng ,  re l ease  and  accoun t i ng  p rocedures fo r havi ng  a
va l ue  fo r du ty no t  exceed i ng  $2 ,500  CAD and  goods tha t  a re  no t  con tro l l ed ,  p roh i b i ted  o r regu l a ted .  

Under the  USM CA, no  custom s du t i es o r taxes wi l l  be  assessed  on  goods i m ported  i n to  Canada  wi th  a  va l ue  fo r du ty under $150  CAD. T h i s p rovi si on
does no t  app l y to  a  se ri es o f  sh i pm en ts (i n  an  a t tem pt to  evade  du t i es o r taxes).  T he  th resho l ds do  no t  restri ct  subsequen t  assessm ent and  co l l ect i on  o f
du t i es o r taxes,  wh i ch  m ay m i t i ga te  the  e ffect  on  Canad i an  re ta i l e rs.  T h i s re f l ects the  g rowth  o f  e -com m erce  and  a  p ract i ca l  need  to  a l i gn  custom s
procedures to  the  g rowth  o f  cross-bo rde r com m erce  and  the  sh i f t  to  on -l i ne  pu rchasi ng  f rom  b ri cks and  m orta r sto res.
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Codificat ion of Canada customs procedures

T he  USM CA p rovi des i n fo rm a l  gu i dance  on  a  num ber o f  custom s p rocedures tha t  a re  cu rren t l y i n  adm i n i st ra t i ve  p ract i ce ,  bu t  a re  absen t  f rom  the  NAFTA
text ,  i ncl ud i ng  the  fo l l owi ng :

Com m un i ca t i on  wi th  T raders (Art i cl e  7 .3 )

Enqu i ry Po i n ts (Art i cl e  7 .4 )

Advi ce  Regard i ng  Du ty Drawback o r Du ty De fe rra l  Prog ram s (Art i cl e  7 .6 )

Re l ease  o f  Goods (Art i cl e  7 .7 )

Express Sh i pm ents (Art i cl e  7 .8 )

Use  o f  In fo rm at i on  Techno l ogy (Art i cl e  7 .9 )

S i ng l e  Wi ndow (Art i cl e  7 .10 )

Post-Cl ea rance  Aud i ts (Art i cl e  7 .13 )

Au tho ri zed  Econom i c Opera t i on  (Art i cl e  7 .14 )

Revi ew and  Appea l  o f  Custom s De te rm i na t i ons (Art i cl e  7 .15 )

T ransi t  (Art i cl e  7 .17 )

Pena l t i es (Art i cl e  7 .18 )

Custom s Brokers (Art i cl e  7 .21 )

A l though  the  CBSA has adop ted  o r i s i n  the  p rocess o f  upda t i ng  m any o f  these  custom s p rocedures,  pa rt l y resu l t i ng  f rom  the  WT O T FA com m i tm en ts,
the  USM CA wi l l  ensu re  the re  i s consi stency am ong  the  pa rt i es.  We have  h i gh l i gh ted  som e o f  the  pa rt i es'  ob l i ga t i ons under the  USM CA and  ou t l i ned
recen t  i n i t i a t i ves by the  CBSA to  upda te  Canad i an  custom s p rocedure  be l ow. 

Use o f  In fo rmat i on  Techno l ogy (Art i cl e  7 .9 )

Al l  pa rt i es a re  ob l i ga ted  to  adop t  o r m a i n ta i n  p rocedures a l l owi ng  fo r the  e l ectron i c paym ent o f  du t i es,  taxes and  fees charged  by custom s o ff i ci a l s i n
connect i on  wi th  i m porta t i on  and  exporta t i on  o f  goods.  T he  CBSA i s i n  the  p rocess o f  m odern i zi ng  i ts paym ent p rocesses th rough  the  CBSA Assessm ent
and  Revenue  M anagem ent p ro j ect .  Im porte rs and  b roke rs now use  the  Accoun ts Rece i vab l e  Ledger wh i ch  reconci l es t ransact i ons i n  a  si ng l e  accoun t
and  faci l i ta tes on l i ne  banki ng .  

Si ng l e  Wi ndow  (Art i cl e  7 .10 )

A "si ng l e  wi ndow"  a l l ows a  pa rty to  subm i t  one  copy o f  a l l  custom s and  regu l a to ry docum enta t i on  re l a ted  to  an  i m porta t i on  o f  goods i n to  one  i n te rface .
T hese  docum ents a re  then  d i st ri bu ted  by the  si ng l e  wi ndow to  va ri ous governm ent agenci es to  ob ta i n  the  requ i red  approva l s to  re l ease  the  goods.    A
si ng l e  wi ndow faci l i ta tes the  t i m e l y re l ease  o f  goods by i ncreasi ng  the  speed  o f  approva l s fo r i m port  pe rm i ts and  o the r regu l a to ry approva l s and
reduci ng  red  tape  fo r i m porte rs and  exporte rs.        

Under the  USM CA, a l l  pa rt i es a re  ob l i ga ted  to  estab l i sh  and /o r m a i n ta i n  a  si ng l e  wi ndow system  by Decem ber 31 ,  2018  and  to  m i n i m i ze  the  exten t  to
wh i ch  paper docum ents a re  requ i red  i f  e l ectron i c cop i es a re  p rovi ded .  M exi co  opened  a  si ng l e  wi ndow, the  Ven tan i l l a  Un i ca,  i n  Sep tem ber 2011  when
i t  began  reg i ste ri ng  use rs and  i n i t i a ted  i s f i rst  custom s cl ea rances i n  2012 .  In  August  2017 ,  the  Un i ted  Sta tes l aunched  a  si ng l e  wi ndow on  i ts
Au tom ated  Com m erci a l  Envi ronm ent (ACE) p l a t fo rm .

In  M arch  2017 ,  the  CBSA l aunched  a  si ng l e  wi ndow i n i t i a t i ve  (SWI),  wh i ch  a l l ows i m porte rs to  report  i n fo rm at i on  to  the  CBSA (vi a  an  In teg ra ted  Im port
Decl a ra t i on ) i n  advance  o f  i m port  and  to  ob ta i n  the  necessary i m port  approva l s f rom  va ri ous regu l a to ry agenci es,  l i ke  the  Canad i an  Food  Inspect i on
Agency.

At  th i s po i n t  i n  t i m e ,  the  SWI i s l i m i ted  to  i m ports,  bu t  Canada  i s ob l i ga ted  under the  USM CA to  revi ew the  SWI wi th  a  vi ew to  expand i ng  i ts
funct i ona l i ty to  cover a l l  export  and  t ransi t  t ransact i ons.

Authori zed  Economi c Opera to r (Art i cl e  7 .14 )

Authori zed  Econom i c Opera to r (AEO) p rog ram s a l l ow com pan i es to  en j oy m ore  e ff i ci en t  and  faste r bo rde r crossi ngs a f te r an  assessm ent o f  a  com pany's
securi ty p ro f i l e .   In  Canada ,  the  CBSA adm i n i ste rs the  Partne rs i n  Pro tect i on  p rog ram , wh i ch  a l l ows p rog ram  m em bers no ted  as " l ow ri sk"  to  face  l ess
border de l ays.  T he  Un i ted  Sta tes and  M exi co  have  com para t i ve  p rog ram s, respect i ve l y,  the  Un i ted  Sta tes' Custom s T rade  Partne rsh i p  Aga i nst  Te rro ri sm
and  Operadores Económ i cos Au to ri zados.

Under the  USM CA, a l l  pa rt i es a re  encouraged  to  coopera te  and  share  i n fo rm at i on  regard i ng  the i r AEO p rog ram s, to  estab l i sh  best  p ract i ces,  exchange
i n fo rm at i on  regard i ng  au tho ri zed  opera to rs and  to  i m p l em ent bene f i ts fo r opera to rs au tho ri zed  by o the r pa rt i es.

Revi ew  and  Appea l  (Art i cl e  7 .15 )

T he  NAFTA text  was l i m i ted  to  p rovi d i ng  ri gh ts o f  revi ew and  appea l  fo r o ri g i n  de te rm i na t i ons and  advance  ru l i ngs,  on l y.  T he  USM CA con fe rs b roader
ri gh ts and  i ncl udes a  com m i tm en t to  p rovi d i ng  "e ffect i ve ,  i m part i a l  and  easi l y accessi b l e  p rocedures fo r revi ew and  appea l  o f  adm i n i st ra t i ve
de te rm i na t i ons on  custom s m atte rs" .  In  Canada ,  the  sta tu to ry appea l  m echan i sm  fo r custom s m atte rs i s a l ready qu i te  b road .  Custom s appea l s a re  heard
by the  Presi den t  o f  the  CBSA pursuan t  to  sect i on  59  o f  the  Customs Act,  wh i ch  p rovi des fo r appea l s o f  o ri g i n ,  ta ri f f  cl assi f i ca t i on ,  va l ue  fo r du ty and
m arki ng  de te rm i na t i ons o f  any i m ported  goods a t  any t i m e  wi th i n  fou r yea rs a f te r a  da te  o f  de te rm i na t i on .

Pena l t i es (Art i cl e  7 .18 )

Under the  USM CA, a l l  pa rt i es a re  requ i red  to  adm i n i ste r pena l t i es i n  a  un i fo rm  m anner across the  coun try.  Pena l t i es m ust  on l y be  i m posed  on  pe rsons
l ega l l y responsi b l e  fo r a  b reach ,  m ust  be  based  on  the  facts and  ci rcum stances o f  the  case  and  m ust  be  com m ensura te  wi th  the  degree  and  severi ty o f
the  b reach  (cl e ri ca l  e rro rs a re  no t  sub j ect  to  assessm ents o f  pena l t i es).  T he  CBSA cu rren t l y m a i n ta i ns a  M aste r Pena l ty Docum ent tha t  ou t l i nes i ts
adm i n i st ra t i ve  m one ta ry pena l ty system  i ncl ud i ng  the  fees associ a ted  wi th  o ffences and  gu i de l i nes wi th  exam p l es o f  non-com p l i ance  tha t  a re
app l i cab l e  across Canada .  T he  Un i ted  Sta tes Custom s and  Border Pro tect i on  Agency opera tes a  Pena l t i es Prog ram and  has fu l l  au tho ri ty to  assess
pena l t i es and  se i ze  m erchand i ze  fo r vi o l a t i ons o f  custom s l aws,  wh i ch  a re  assessed  by Fi nes,  Pena l t i es and  Forfe i tu re  Off i ce rs.

Working towards a cooperat ive future
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T he  USM CA en trenches the  WT O T FA custom s com m i tm en ts i n  a  reg i ona l  con text .  T he  T FA i s a  b road  ag reem ent tha t  a i m s to  exped i te  the  m ovem ent,
re l ease  and  cl ea rance  o f  goods.   T he  custom s p rovi si ons o f  the  T FA a re  l a rge l y m i rro red  i n  the  text  o f  the  USM CA, such  as:  requ i ri ng  m em bers to
estab l i sh  i nqu i ry po i n ts;  post i ng  custom s p rocedures on  the  i n te rne t ;  p rovi d i ng  pa rt i es wi th  an  opportun i ty to  com m ent on  l aws and  regu l a t i ons;  i ssu i ng
advance  ru l i ngs i n  a  t i m e l y m anner;  p rovi d i ng  p re -a rri va l  p rocessi ng  fo r goods to  exped i te  the i r re l ease  upon  a rri va l ;  m a i n ta i n i ng  a  l ow ra te  o f  physi ca l
i nspect i ons and  exam i na t i ons and  rap i d  re l ease  t i m es fo r au tho ri zed  opera to rs;  exped i ted  sh i pp i ng  p rocedures;  and  bo rde r agency coopera t i on .

T he  USM CA text  a l so  con tem p l a tes the  fu tu re  adm i n i st ra t i on  o f  custom s and  t rade  faci l i ta t i on  by estab l i sh i ng  a  "T rade  Faci l i ta t i on  Com m i t tee "  (Art i cl e
7 .22 ) and  a  com m i tm en t to  reg i ona l  and  b i l a te ra l  coopera t i on  on  en fo rcem ent (Art i cl e  7 .26 ).  T he  T rade  Faci l i ta t i on  Com m i t tee  wi l l  m ake  pa rt i es
accoun tab l e  to  i m provi ng  the i r custom s p rocedures,  he l p  to  faci l i ta te  the  exchange  o f  i n fo rm at i on  regard i ng  i m portan t  cases on  ta ri f f  cl assi f i ca t i on  and
va l ua t i on  o r em erg i ng  t rends and  i ssues,  wi l l  p rovi de  a  fo rum  to  d i scuss em erg i ng  t rends and  wi l l  a l l ow pa rt i es to  take  j o i n t  act i on  to  reconci l e
i nconsi stenci es i n  po l i cy o r p rocedure .

Coopera t i ng  on  en fo rcem ent wi l l  ensu re  the  e ff i cacy o f  the  USM CA, fo r exam p l e ,  ensuri ng  tha t  cl a i m s fo r p re fe ren t i a l  ta ri f f  t rea tm en t under the
agreem ent a re  accu ra te  and  un i fo rm  am ong  the  te rri to ri es.  Part i es a re  a l so  ob l i ga ted  to  p rovi de  advance  no t i ce  o f  adm i n i st ra t i ve  changes,
m od i f i ca t i ons o f  l aws o r regu l a t i ons.
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