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Saumur V. Antoniak: A Child's Failure to Look Both Ways Before Crossing the Street
In  a  recen t  deci si on ,  Saumur v.  An ton i ak,  2016  ONCA 851 ,  the  On ta ri o  Court  o f  Appea l  found  the  Ci ty l i ab l e  fo r dam ages where  a  p l a i n t i f f  was st ruck by
a  m oto r veh i cl e  i n  a  crosswa l k no rm a l l y sta ffed  wi th  a  crossi ng  guard .  Of  pa rt i cu l a r no te ,  the  Court  o f  Appea l  uphe l d  the  t ri a l  j udge 's deci si on  no t  to
m ake  a  f i nd i ng  o f  con tri bu to ry neg l i gence  aga i nst  the  p l a i n t i f f  who  fo rgo t  to  l ook bo th  ways be fo re  crossi ng  the  st ree t .

Around  8 :30  a .m . on  the  m orn i ng  o f  M ay 14 ,  2002 ,  the  p l a i n t i f f ,  who  was a l m ost  10  years o l d ,  began  h i s wa l k to  schoo l .  He  p roceeded  to  cross fou r
l anes o f  t ra ff i c a t  the  i n te rsect i on  o f  Gray Road  and  Co l l eg i a te  Avenue  fo rge t t i ng  to  l ook bo th  ways be fo re  crossi ng  the  st ree t .  When  the  p l a i n t i f f
stepped  i n to  the  f i rst  l ane  o f  t ra ff i c he  was struck by an  oncom i ng  veh i cl e .

T he  Ci ty had  com m i t ted  to  sta ff i ng  the  crosswa l k a t  i ssue  wi th  a  crossi ng  guard  be tween  8 :20  a .m . and  8 :40  a .m . on  schoo l  days.  I t  was no t  con tested
tha t  the  crossi ng  guard  was no t  on  si te  when  the  p l a i n t i f f  crossed  the  road ,  and  tha t ,  i f  he  were  crossi ng  the  road  du ri ng  the  t i m e  when  the  crossi ng
guard  was to  have  been  on  si te ,  the  Ci ty was l i ab l e .

T he  t ri a l  focused  on  two  i ssues re l evan t  to  the  appea l :  (i ) whe the r the  acci den t  occu rred  du ri ng  the  pe ri od  o f  t i m e  when  the  crossi ng  guard  was to  have
been  p resen t ;  and  (i i ) whe the r the  p l a i n t i f f  was con tri bu to ri l y neg l i gen t .

T he  t ri a l  j udge  found  tha t  a l though  the re  was con f l i ct i ng  evi dence  regard i ng  when  the  acci den t  occu rred ,  the  m a j o ri ty o f  the  evi dence  supported  tha t
the  p l a i n t i f f  was st ruck be fo re  8 :40  a .m . when  the  crossi ng  guard  shou l d  have  been  p resen t .  T he  t ri a l  j udge  a l so  em phasi zed  tha t  the  crossi ng  guard
was ob l i ged  to  rem a i n  on  si te  even  a f te r 8 :40  a .m . i f  she  saw a  ch i l d  wi th i n  si gh t  o f  the  crosswa l k.  T he  Court  o f  Appea l  found  tha t  the  t ri a l  j udge 's
f i nd i ngs were  am p l y supported  by the  reco rd .

On  the  second  i ssue ,  the  pa rt i es ag reed  tha t  the  appropri a te  standard  o f  ca re  fo r ch i l d ren  i s the  ca re  expected  f rom  ch i l d ren  o f  l i ke  age ,  i n te l l i gence
and  experi ence  as a rt i cu l a ted  by the  Court  o f  Appea l  i n  Nespo l on  v.  A l fo rd ,  1998  Carswe l l On t  2654 .

T he  Ci ty ra i sed  severa l  f i nd i ngs m ade  by the  t ri a l  j udge  tha t  they a rgued  shou l d  have  l ed  to  a  f i nd i ng  o f  con tri bu to ry neg l i gence .  T hese  f i nd i ngs
i ncl uded  tha t :

a ) the  p l a i n t i f f  was a  boy o f  ave rage  i n te l l i gence ;

b ) he  had  wa l ked  to  schoo l  fo r som e m on ths and  had  been  taugh t  to  l ook bo th  ways be fo re  crossi ng  and  to  fo l l ow the  crossi ng  guard 's i nstruct i ons;

c) h i s ra i n  hood  wou l d  no t  have  p reven ted  h i m  f rom  see i ng  l e f t  i f  he  had  rem em bered  to  l ook l e f t  be fo re  he  crossed ;

d ) he  d i d  no t  rem em ber to  l ook l e f t  be fo re  he  crossed ;  and ,

e ) he  knew be t te r.

T he  Court  o f  Appea l  focused  on  the  o the r f i nd i ngs tha t  the  t ri a l  j udge  had  m ade  i ncl ud i ng  tha t  the  p l a i n t i f f  d i d  no t  have  "experi ence  wi th  crossi ng  a
busy fou r-l ane  h i ghway unsupervi sed" .  T he  Court  o f  Appea l  ag reed  tha t  a l though  he  had  crossed  the  i n te rsect i on  and  o the rs l i ke  i t  be fo re  tha t  d i d  no t
m ean  tha t  the  p l a i n t i f f  was "experi enced"  i n  crossi ng  busy st ree ts.

T he  Ci ty a l so  took i ssue  wi th  the  t ri a l  j udge 's f i nd i ng  tha t  the  p l a i n t i f f  was "no t  equ i pped  a t  h i s age  to  j udge  d i stance  and  speed" ,  " [he ]  was con fused
because  he  a rri ved  a t  the  crosswa l k and  the re  was no  crossi ng  guard  to  he l p  h i m " ,  and  tha t  " ch i l d ren  a re  no to ri ousl y fo rge t fu l  when  they a re  d i st racted
or con fused" .  T he  Ci ty a rgued  tha t  be i ng  fo rge t fu l ,  d i st racted  o r con fused  i s no t  an  excuse  fo r neg l i gence ,  bu t  ra the r an  i nd i ci a  o f  i t .

T he  Court  accep ted  tha t  ch i l d ren  l ack the  j udgm ent o f  adu l ts and  can  be  no to ri ousl y fo rge t fu l  when  they a re  d i st racted  o r con fused ,  l ead i ng  to  the i r
fa i l u re  to  fo l l ow i nstruct i ons desp i te  knowi ng  be t te r.  Wh i l e  ano the r f i nd i ng  m ay have  been  ava i l ab l e  on  the  evi dence ,  the  Court  o f  Appea l  found  tha t
the  t ri a l  j udge  m ade  no  reve rsi b l e  e rro r.

T h i s deci si on  h i gh l i gh ts the  d i scre t i on  ava i l ab l e  to  the  courts when  m aki ng  f i nd i ngs on  the  ob j ect i ve  and  sub j ect i ve  standard  fo r ch i l d ren 's neg l i gence .
Even  where  a  ch i l d 's conduct  does no t  a l i gn  wi th  one  o f  the  f i rst  p ri nci p l es o f  sa fe ty –  l ook bo th  ways be fo re  crossi ng  the  st ree t  — and  the  ch i l d  has
wa l ked  the  rou te  be fo re ,  the re  i s no  guaran tee  tha t  a  cou rt  wi l l  apport i on  any l i ab i l i ty aga i nst  the  ch i l d .
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