
April 15, 2020

ARTICLE

TCC decision: Merchant services provider exempt from GST/HST
Zomaron  Inc v.  HMQ

In  Zomaron  Inc.  v.  The  Queen,  the  Tax Court  o f  Canada  (T CC) cl a ri f i es the  m ean i ng  o f  “a rrang i ng  fo r” a  f i nanci a l  se rvi ce  fo r GST /HST  exem pt i on
purposes,  wh i ch  i s a  key p rovi si on  i n  the  Exci se  Tax Act re l i ed  upon  by va ri ous se rvi ce  p rovi de rs and  i ndustri es.  Zomaron  a l so  p rovi des i m portan t
gu i dance  on  the  app l i ca t i on  o f  GST /HST  to  m erchan t  se rvi ce  p rovi de rs and  o the r busi nesses tha t  p rovi de  m arke t i ng ,  adm i n i st ra t i ve ,  o r p rom ot i ona l
se rvi ces as pa rt  o f  faci l i ta t i ng  o r a rrang i ng  fo r f i nanci a l  se rvi ces.  

In  2018 ,  the  T CC re l eased  the  App l ew ood  deci si on  tha t  i n te rp re ted  the  m ean i ng  o f  “a rrang i ng  fo r” a  f i nanci a l  se rvi ce  i n  the  con text  o f  the  sa l e  o f
i nsu rance  p roducts by a  ca r dea l e rsh i p .  App l ew ood ,  and  now Zomaron ,  h i gh l i gh t  the  Canada  Revenue  Agency’s con t i nued  focus on  aud i t i ng  and
cha l l eng i ng  f i nanci a l  i n te rm ed i a ri es tha t  cl a i m  the i r se rvi ces a re  a  GST /HST-exem pt f i nanci a l  se rvi ce  as opposed  to  taxab l e  p rom ot i ona l ,
advert i sem ent,  o r adm i n i st ra t i ve  se rvi ce .

What you need to know about Zomaron

Zomaron  p rovi des use fu l  gu i dance  on  how to  i n te rp re t  the  GST /HST  exem pt i on  o f  “a rrang i ng  fo r” a  f i nanci a l  se rvi ce  and  con f i rm s i t  i s a  l ow
th resho l d  to  m ee t.

“Arrang i ng  fo r” a  f i nanci a l  se rvi ce  rem a i ns a  nuanced  GST /HST  concep t .  I t  i s i m portan t  to  p roperl y docum ent the  busi ness a rrangem ents,  p ract i ces
and  p rocedures to  support  the  GST /HST  exem pt i on .  In  Zomaron ,  the  exi stence  o f  such  docum enta t i on  was a  re l evan t  facto r upon  wh i ch  the  T CC
re l i ed .

T he  l ega l  ana l ysi s focuses on  the  “p redom i nan t” o r “vi ta l ” e l em en t o f  an  i n te rm ed i a ry’s se rvi ces.  Servi ces tha t  a re  p redom i na te l y i n tended  to
a rrange  fo r a  f i nanci a l  se rvi ce  wi l l  be  GST /HST  exem pt even  i f  the re  a re  a l so  anci l l a ry act i vi t i es such  as m arke t i ng ,  p rom ot i ona l ,  and
adm i n i st ra t i ve  se rvi ces.

In te rm ed i a ri es o r o the r busi nesses tha t  p rovi de  f i nanci a l -re l a ted  se rvi ces and  cl a i m  a  GST /HST  exem pt i on  based  on  a rrang i ng  fo r a  f i nanci a l
se rvi ce  shou l d  consi de r a  ca re fu l  revi ew o f  the i r a rrangem ents,  pa rt i cu l a rl y i f  the i r se rvi ces i ncl ude  e l em en ts o f  adm i n i st ra t i on ,  m arke t i ng  o r
p rom ot i ona l  act i vi t i es.

Background

Zom aron  Inc.  (Zom aron) i s an  i ndependen t  sa l es o rgan i za t i on  (ISO) fo r Vi sa  and  a  M em ber Servi ce  Provi de r (M SP) fo r M aste rca rd .  ISO/M SPs l i ke
Zom aron  pa rtne r wi th  paym ent-p rocessi ng  se rvi ce  p rovi de rs such  as E l avon  Canada  Com pany and  Fi rst  Da ta  Loan  Com pany,  Canada  (the  Acqu i re rs) to
p rovi de  m erchan ts wi th  po i n t  o f  sa l e  paym ent p rocessi ng  se rvi ces.

T he  Acqu i re rs re ta i ned  Zom aron  to  seek ou t  p rospect i ve  m erchan ts and  to  nego t i a te  ra tes,  fees and  te rm s o f  se rvi ce  wi th  those  m erchan ts.  Zom aron
a l so  hand l ed  m ost  com m un i ca t i ons wi th  m erchan ts.  T he  Acqu i re rs pa i d  Zom aron  based  on  nego t i a ted  ra tes,  vo l um e, and  si ze  o f  recru i ted  m erchan ts’
paym ent p rocessi ng  t ransact i ons.  T he  Acqu i re rs were  no t  i nvo l ved  i n  Zom aron ’s nego t i a t i ons bu t  rese rved  the  ri gh t  to  accep t  o r deny nego t i a ted
con tracts.

T he  CRA assessed  Zom aron  on  the  basi s tha t  GST /HST  was co l l ect i b l e  on  fees i t  rece i ved  as consi de ra t i on  fo r i ts se rvi ces to  the  Acqu i re rs.

The issue

T he  i ssue  was whe the r Zom aron  was p rovi d i ng  an  exem pt supp l y o f  “a rrang i ng  fo r” a  f i nanci a l  se rvi ce  by connect i ng  m erchan ts tha t  needed  paym ent
p rocessi ng  se rvi ces wi th  the  Acqu i re rs who  o ffe red  tha t  se rvi ce .  Zom aron  took the  posi t i on  i ts se rvi ces were  an  exem pt supp l y.  T he  Crown took the
posi t i on  tha t  Zom aron ’s se rvi ces were  p repara to ry and  p rom ot i ona l  i n  na tu re ,  wh i ch  a re  taxab l e  se rvi ces,  ca rved  ou t  o f  the  de f i n i t i on  o f  f i nanci a l
se rvi ces.

The decision

Zom aron  successfu l l y appea l ed  the  M i n i ste r’s Assessm ent to  the  T CC. T he  T CC he l d  tha t  Zom aron ’s se rvi ces were  GST /HST-exem pt f i nanci a l  se rvi ces,
re l i evi ng  Zom aron  o f  any ob l i ga t i on  to  cha rge  and  co l l ect  GST /HST  on  i ts se rvi ces.  Zomaron  resta tes and  cl a ri f i es the  a rrang i ng  fo r test ,  and  p rovi des
use fu l  gu i dance  on  sa t i sfyi ng  the  requ i rem en ts under the  GST /HST  l eg i sl a t i on .

Analysis

T he  T CC’s ana l ysi s was based  on  a  com prehensi ve  revi ew o f  Zom aron ’s re l a t i onsh i p  wi th  the  Acqu i re rs,  focusi ng  on  the  substance  o f  the i r l ega l
a rrangem ents and  p ract i ces.  T he  T CC found  tha t :

the  p redom i nan t  e l em en t o f  Zom aron ’s se rvi ces was a rrang i ng  fo r the  Acqu i re rs’ t ransact i on  p rocessi ng  se rvi ces tha t  l ed  to  the  Acqu i re rs successfu l l y
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5acqu i ri ng  m erchan ts to  use  the i r paym ent p rocessi ng  se rvi ces.  T h i s was the  “vi ta l ” and  “p redom i nan t” e l em en t o f  Zom aron ’s supp l y;  and

Zom aron ’s o the r act i vi t i es,  cha racte ri zed  by the  M i n i ste r as p rom ot i ona l ,  m arke t i ng  o r advert i si ng  se rvi ces,  were  t rea ted  as anci l l a ry to  Zom aron ’s
“a rrang i ng  fo r” act i vi t i es,  and  d i d  no t  a l te r the  na tu re  o f  the  supp l y as an  exem pt f i nanci a l  se rvi ce .

Accord i ng l y,  Zom aron  was no t  requ i red  to  cha rge  GST /HST  on  i ts fees to  the  Acqu i re rs.  No tab l y,  the  T CC de te rm i ned  tha t  a  m arke t i ng  ag reem ent
be tween  Zom aron  and  E l avon  was no t  i n  substance  an  ag reem ent to  p rovi de  m arke t i ng  se rvi ces and  tha t  i n  p ract i ce  was never fo l l owed .

Fram ework to  ana l yze  the  “a rrang i ng  fo r” test

In  com i ng  to  th i s concl usi on ,  the  T CC con f i rm ed  and  expanded  on  the  f ram ework fo r de te rm i n i ng  whe the r a  supp l y was i ndeed  an  exem pt supp l y o f
“a rrang i ng  fo r” f i nanci a l  se rvi ces:

Fi rst ,  de te rm i ne ,  f rom  the  pu rchaser’s pe rspect i ve ,  whe the r a  si ng l e  com pound  supp l y i s be i ng  p rovi ded  ve rsus m u l t i p l e  supp l i es.  I f  the re  a re
m u l t i p l e  supp l i es,  each  supp l y a t t racts i ts own  GST /HST  t rea tm en t.

Second ,  i f  a  si ng l e  com pound  supp l y i s a t  i ssue ,  i den t i fy a l l  e l em ents o f  the  supp l y p rovi ded  fo r consi de ra t i on .

T h i rd ,  consi de r on l y the  "p redom i nan t  e l em en ts"  o f  the  supp l y,  f rom  the  pu rchaser’s pe rspect i ve ,  to  asce rta i n  whe the r the  supp l y i s i ncl uded  i n  the
de f i n i t i on  o f  " f i nanci a l  se rvi ce ."

Important TCC guidance

T he  T CC a l so  cl a ri f i ed  the  scope  o f  the  te rm , the  i m portance  o f  an  i n te rm ed i a ry havi ng  con t i nued  i nvo l vem ent be tween  pa rt i es ve rsus i n i t i a l l y
faci l i ta t i ng  the i r re l a t i onsh i p ,  the  ro l e  o f  agency,  and  the  i n te rp l ay be tween  the  te rm  “a rrang i ng  fo r” and  p revi ous l eg i sl a t i ve  am endm ents.  In  pa rt i cu l a r:

“Arrang i ng  fo r” m eans “b ri ng i ng  toge the r pa rt i es to  a  se rvi ce .”

T here  i s a  l ow th resho l d  fo r estab l i sh i ng  whe the r a  se rvi ce  const i tu tes “a rrang i ng  fo r” a  f i nanci a l  se rvi ce .  T h i s th resho l d  was no t  changed  by 2010
l eg i sl a t i ve  am endm ents to  the  Exci se  Tax Act.

To  be  “a rrang i ng  fo r” a  se rvi ce ,  an  i n te rm ed i a ry m ust  have  a  su ff i ci en t  am oun t o f  i nvo l vem ent to  " cause  to  occu r"  o r e ffect  the  f i nanci a l  se rvi ce ,  bu t
th i s i nvo l vem ent i s no t  necessary i n  eve ry t ransact i on  tha t  then  occurs.  In  o the r words,  i t  appears a  pe rson  can  be  a rrang i ng  fo r f i nanci a l  se rvi ces i f
they faci l i ta te  an  ag reem ent be tween  two  pa rt i es even  i f  a  pe rson  m ay no t  necessari l y have  an  ongo i ng  ro l e  i n  the  pa rt i es’ busi ness a rrangem ent.

An  i n te rm ed i a ry can  m ee t the  “a rrang i ng  fo r” th resho l d  wi thou t  be i ng  a  l ega l  agen t  wi th  au tho ri ty to  b i nd  a  pa rty to  the  t ransact i on .  An  agency
re l a t i onsh i p  i s a  facto r,  bu t  no t  a  de te rm i na t i ve  one ,  i n  consi de ri ng  the  “a rrang i ng  fo r” th resho l d .

Paragraph  (r.4 ),  wh i ch  ca rves ou t  f rom  the  de f i n i t i on  o f  “f i nanci a l  se rvi ces” se rvi ces such  as p repara to ry o r p rom ot i ona l  o r advert i si ng  se rvi ces,  on l y
app l i es i f  those  se rvi ces i den t i f i ed  i n  pa rag raph  (r.4 ) a re  the  predomi nan t  e l em ent o f  a  si ng l e  com pound  supp l y.  I f  such  se rvi ces a re  anci l l a ry  to  the
supp l y,  pa rag raph  (r.4 ) i s no t  engaged .

Takeaways

Zomaron  i s a  we l com e deci si on  fo r i n te rm ed i a ri es i n  the  f i nanci a l  se rvi ces i ndustry tha t  m ay no t  f i t  wi th i n  t rad i t i ona l  “b roke r-” o r “agen t-” type  ro l e .
Zomaron  cl a ri f i es wha t  act i vi t i es const i tu te  an  exem pt supp l y o f  “a rrang i ng  fo r” f i nanci a l  se rvi ces fo r GST /HST  purposes –  a  GST /HST  exem pt i on  tha t
bo th  the  CRA and  taxpayers have  strugg l ed  to  i n te rp re t .  When  revi ewed  i n  l i gh t  o f  the  2018  App l ew ood  deci si on  (ou r App l ew ood  com m enta ry  can  be
accessed  he re),  i t  appears f rom  the  above  ana l ysi s tha t  a  un i f i ed  com m on l aw f ram ework fo r app l yi ng  the  “a rrang i ng  fo r” GST /HST  exem pt i on  i s sta rt i ng
to  em erge  i n  the  con text  o f  these  “non-t rad i t i ona l ” i n te rm ed i a ri es.

 Zomaron ,  pa ra  6  fact  6 .

 Ib i d ,  pa ra  29 .

 Ib i d ,  pa ra  6  fact  11 .

 Exci se  Tax Act,  RSC 1985 ,  c E-15 ,  s 123(1 )”f i nanci a l  se rvi ce .”

 Zomaron ,  pa ra  107 .

 Ib i d ,  pa ra  63 .

 Ib i d ,  pa ra  65 .

 Ib i d ,  pa ra  97 .

 Ib i d ,  pa ras 77  and  91 .

 Ib i d ,  pa ra  97 .

 Ib i d ,  pa ra  99 .

 Ib i d ,  pa ra  110 .
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m u l t i p l e  supp l i es,  each  supp l y a t t racts i ts own  GST /HST  t rea tm en t.

Second ,  i f  a  si ng l e  com pound  supp l y i s a t  i ssue ,  i den t i fy a l l  e l em ents o f  the  supp l y p rovi ded  fo r consi de ra t i on .

T h i rd ,  consi de r on l y the  "p redom i nan t  e l em en ts"  o f  the  supp l y,  f rom  the  pu rchaser’s pe rspect i ve ,  to  asce rta i n  whe the r the  supp l y i s i ncl uded  i n  the
de f i n i t i on  o f  " f i nanci a l  se rvi ce ."

Important TCC guidance

T he  T CC a l so  cl a ri f i ed  the  scope  o f  the  te rm , the  i m portance  o f  an  i n te rm ed i a ry havi ng  con t i nued  i nvo l vem ent be tween  pa rt i es ve rsus i n i t i a l l y
faci l i ta t i ng  the i r re l a t i onsh i p ,  the  ro l e  o f  agency,  and  the  i n te rp l ay be tween  the  te rm  “a rrang i ng  fo r” and  p revi ous l eg i sl a t i ve  am endm ents.  In  pa rt i cu l a r:

“Arrang i ng  fo r” m eans “b ri ng i ng  toge the r pa rt i es to  a  se rvi ce .”

T here  i s a  l ow th resho l d  fo r estab l i sh i ng  whe the r a  se rvi ce  const i tu tes “a rrang i ng  fo r” a  f i nanci a l  se rvi ce .  T h i s th resho l d  was no t  changed  by 2010
l eg i sl a t i ve  am endm ents to  the  Exci se  Tax Act.

To  be  “a rrang i ng  fo r” a  se rvi ce ,  an  i n te rm ed i a ry m ust  have  a  su ff i ci en t  am oun t o f  i nvo l vem ent to  " cause  to  occu r"  o r e ffect  the  f i nanci a l  se rvi ce ,  bu t
th i s i nvo l vem ent i s no t  necessary i n  eve ry t ransact i on  tha t  then  occurs.  In  o the r words,  i t  appears a  pe rson  can  be  a rrang i ng  fo r f i nanci a l  se rvi ces i f
they faci l i ta te  an  ag reem ent be tween  two  pa rt i es even  i f  a  pe rson  m ay no t  necessari l y have  an  ongo i ng  ro l e  i n  the  pa rt i es’ busi ness a rrangem ent.

An  i n te rm ed i a ry can  m ee t the  “a rrang i ng  fo r” th resho l d  wi thou t  be i ng  a  l ega l  agen t  wi th  au tho ri ty to  b i nd  a  pa rty to  the  t ransact i on .  An  agency
re l a t i onsh i p  i s a  facto r,  bu t  no t  a  de te rm i na t i ve  one ,  i n  consi de ri ng  the  “a rrang i ng  fo r” th resho l d .

Paragraph  (r.4 ),  wh i ch  ca rves ou t  f rom  the  de f i n i t i on  o f  “f i nanci a l  se rvi ces” se rvi ces such  as p repara to ry o r p rom ot i ona l  o r advert i si ng  se rvi ces,  on l y
app l i es i f  those  se rvi ces i den t i f i ed  i n  pa rag raph  (r.4 ) a re  the  predomi nan t  e l em ent o f  a  si ng l e  com pound  supp l y.  I f  such  se rvi ces a re  anci l l a ry  to  the
supp l y,  pa rag raph  (r.4 ) i s no t  engaged .

Takeaways

Zomaron  i s a  we l com e deci si on  fo r i n te rm ed i a ri es i n  the  f i nanci a l  se rvi ces i ndustry tha t  m ay no t  f i t  wi th i n  t rad i t i ona l  “b roke r-” o r “agen t-” type  ro l e .
Zomaron  cl a ri f i es wha t  act i vi t i es const i tu te  an  exem pt supp l y o f  “a rrang i ng  fo r” f i nanci a l  se rvi ces fo r GST /HST  purposes –  a  GST /HST  exem pt i on  tha t
bo th  the  CRA and  taxpayers have  strugg l ed  to  i n te rp re t .  When  revi ewed  i n  l i gh t  o f  the  2018  App l ew ood  deci si on  (ou r App l ew ood  com m enta ry  can  be
accessed  he re),  i t  appears f rom  the  above  ana l ysi s tha t  a  un i f i ed  com m on l aw f ram ework fo r app l yi ng  the  “a rrang i ng  fo r” GST /HST  exem pt i on  i s sta rt i ng
to  em erge  i n  the  con text  o f  these  “non-t rad i t i ona l ” i n te rm ed i a ri es.

 Zomaron ,  pa ra  6  fact  6 .

 Ib i d ,  pa ra  29 .

 Ib i d ,  pa ra  6  fact  11 .

 Exci se  Tax Act,  RSC 1985 ,  c E-15 ,  s 123(1 )”f i nanci a l  se rvi ce .”

 Zomaron ,  pa ra  107 .

 Ib i d ,  pa ra  63 .

 Ib i d ,  pa ra  65 .

 Ib i d ,  pa ra  97 .

 Ib i d ,  pa ras 77  and  91 .

 Ib i d ,  pa ra  97 .

 Ib i d ,  pa ra  99 .

 Ib i d ,  pa ra  110 .
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