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ARTICLE

FCA refuses to pierce the corporate veil in Cameco transfer pricing case
On June  26 ,  2020 ,  the  Federa l  Court  o f  Appea l  (FCA) i ssued  a  unan i m ous deci si on  upho l d i ng  the  deci si on  o f  the  Tax Court  o f  Canada  i n  Cameco
Corpora t i on  v The  Queen.  T he  case  p rovi des add i t i ona l  cl a ri ty wi th  respect  to  the  app l i ca t i on  o f  Canada ’s t ransfe r p ri ci ng  ru l es found  i n  sect i on  247  o f
the  Income Tax Act  (Canada) (the  Tax Act),  wh i ch  govern  t ransact i ons be tween  Canad i an  resi den ts and  non-a rm ’s l eng th  non-resi den ts o f  Canada .

What you need to know

T he  FCA unan i m ousl y re j ected  an  a t tem pt by the  Canada  Revenue  Agency (CRA) to  use  the  t ransfe r p ri ci ng  ru l es to  p i e rce  the  co rpo ra te  ve i l  and
d i sregard  taxpayers’ t rue  l ega l  re l a t i onsh i ps.

T he  pu rpose  o f  Canada ’s t ransfe r p ri ci ng  ru l es i s to  ensure  tha t  t ransact i ons be tween  non-a rm ’s l eng th  pa rt i es a re  conducted  on  a rm ’s l eng th  te rm s and
cond i t i ons.

Whethe r t ransact i ons a re  ca rri ed  ou t  under a rm ’s l eng th  te rm s and  cond i t i ons i s a  quest i on  o f  fact .

T he  “re -characte ri za t i on ” ru l e  a t  pa rag raph  247(2 )(b ) and  (d ) o f  the  Tax Act  i m poses an  ob j ect i ve  test :  wou l d  hypo the t i ca l  a rm ’s l eng th  pa rt i es have
en te red  i n to  the  t ransact i on  o r se ri es o f  t ransact i ons?

Background

Cam eco  Corpora t i on  (Cam eco),  a  Canad i an  taxpayer,  i s one  o f  the  worl d ’s l a rgest  p roducers o f  u ran i um . In  1999 ,  Cam eco  deci ded  to  pu rsue  fo re i gn
busi ness opportun i t i es to  acqu i re  Russi an  u ran i um  and  rese l l  i t  to  th i rd  pa rt i es.  Cam eco  en te red  i n to  con tracts to  se l l  a  substan t i a l  po rt i on  o f  i ts
u ran i um  to  i ts Swi ss subsi d i a ry,  and  a l so  guaran teed  l ong-te rm  con tracts en te red  i n to  by the  Swi ss subsi d i a ry to  pu rchase  u ran i um  from  th i rd  pa rt i es.  In
subsequen t  yea rs,  the  p ri ce  o f  u ran i um  unexpected l y sp i ked .  T he  resu l t  was p ro f i ts f rom  sa l es by the  Swi ss subsi d i a ry to  fo re i gn  custom ers were  rea l i zed
l a rge l y i n  Swi tze rl and  as opposed  to  Canada .  

Reassessment and appeal to the Tax Court of Canada

T he  CRA reassessed  Cam eco  to  rea l l oca te  a l l  o f  the  Swi ss subsi d i a ry’s p ro f i ts to  Cam eco  i n  Canada  on  the  basi s tha t  the  pu rchase  and  sa l es con tracts
i nvo l vi ng  the  Swi ss subsi d i a ry:

Were  a  sham  and  shou l d  be  d i sregarded ;  and

Di d  no t  m ee t the  a rm ’s l eng th  standard  con ta i ned  i n  Canada ’s t ransfe r p ri ci ng  ru l es,  and  accord i ng l y,  CRA cou l d  i gno re  the  con tracts o r revi se  the i r
te rm s i n  acco rdance  wi th  the  ag reem ent tha t  a rm ’s l eng th  pa rt i es wou l d  have  m ade .

T he  Tax Court  o f  Canada  (T CC) d i sm i ssed  the  Crown ’s p ri m ary a rgum ent tha t  Cam eco ’s t ransact i ons were  a  sham .

Furthe r,  the  T CC concl uded  the  t ransact i ons ca rri ed  ou t  by Cam eco  were  com m erci a l l y ra t i ona l  and  undertaken  on  te rm s and  cond i t i ons tha t  wou l d  be
accep tab l e  to  a rm ’s l eng th  pa rt i es.  Accord i ng l y,  ne i the r b ranch  o f  Canada ’s t ransfe r p ri ci ng  p rovi si ons supported  the  CRA’s reassessm ents.

Fo r ou r ana l ysi s o f  the  Sep tem ber 2018  deci si on  o f  the  T CC i n  Cameco  Corpora t i on  v The  Queen,  see  Taxpayer Wi ns Convi nci ng  Deci si on  i n  Landmark
Canad i an  Transfe r Pri ci ng  Case.

T he  Crown appea l ed  to  the  FCA on  the  i ssue  o f  t ransfe r p ri ci ng .  T he  Crown d i d  no t  cha l l enge  the  T CC’s f i nd i ngs wi th  respect  to  the  sham . In  the  even t
tha t  i t  was successfu l  i n  the  m a i n  appea l ,  the  Crown subm i t ted  i t  was appea l i ng  the  T CC’s Apri l  29 ,  2019  deci si on  award i ng  Cam eco  costs i n  the
am oun t o f  $10 ,250 ,000 .

Decis ion of the Federal Court of Appeal

In  a  unan i m ous deci si on ,  the  FCA d i sm i ssed  the  Crown ’s appea l ,  and  he l d  tha t  the  Crown ’s i n te rp re ta t i on  o f  the  re -characte ri za t i on  ru l e  departed  f rom
the  text  o f  pa rag raphs 247(2 )(b )(i ) o f  the  Tax Act .

T he  FCA conducted  a  textua l ,  con textua l  and  pu rposi ve  ana l ysi s o f  subparagraph  247(2 )(b )(i ) and  no ted ,  ra the r than  aski ng  whe the r a  pa rt i cu l a r
taxpayer (i n  th i s case ,  Cam eco) wou l d  have  en te red  i n to  the  pa rt i cu l a r t ransact i on  o r se ri es o f  t ransact i ons wi th  an  a rm ’s l eng th  pe rson ,  th i s p rovi si on
poses an  ob j ect i ve  quest i on :  wou l d  hypo the t i ca l  a rm ’s l eng th  pa rt i es have  en te red  i n to  the  t ransact i on  o r se ri es o f  t ransact i ons?

Accord i ng  to  the  FCA, the  text  o f  the  p rovi si on  (i .e .  “the  t ransact i on  […] wou l d  no t  have  been  en te red  i n to  be tween  persons dea l i ng  a t  a rm ’s l eng th ”)
m ade  cl ea r Parl i am en t i n tended  to  crea te  an  ob j ect i ve  test .  Had  Parl i am en t i n tended  to  crea te  a  sub j ect i ve  test ,  as suggested  by the  Crown, the
provi si on  wou l d  have  been  worded  d i ffe ren t l y (i .e .  “the  t ransact i on  […] wou l d  no t  have  been  en te red  i n to  be tween  the  pa rt i ci pan ts i f  they had  been
dea l i ng  a t  a rm ’s l eng th ” ).  T h i s was supported  by the  text  o f  pa rag raph  247(2 )(d ),  wh i ch  a l so  i ncl udes the  ph rase  “persons dea l i ng  a t  a rm ’s l eng th ”,  bu t
does no t  cl ea rl y re fe r to  the  actua l  pa rt i es to  a  t ransact i on .

T he  FCA no ted  the  Crown ’s i n te rp re ta t i on  o f  subparagraph  247(2 )(b )(i ) was ove rb road ,  and  i f  co rrect ,  wou l d  resu l t  i n  the  app l i ca t i on  o f  the  re -
characte ri za t i on  ru l e  any t i m e  a  Canad i an  co rpo ra t i on  wan ted  to  ca rry on  busi ness i n  a  fo re i gn  coun try th rough  a  fo re i gn  subsi d i a ry.
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Furthe r,  the  FCA he l d  tha t  the  Crown ’s i n te rp re ta t i on  e ffect i ve l y i gno red  the  separa te  exi stence  o f  the  Swi ss subsi d i a ry.  Ra the r,  the  FCA found  tha t  i f  the
cond i t i ons i n  pa rag raph  247(2 )(b ) were  sa t i sf i ed ,  pa rag raph  247(2 )(d ) a l l ows the  exi st i ng  t ransact i ons to  be  rep l aced  by ano the r t ransact i on ,  no t  i gno red
a l toge the r.  Accord i ng l y,  the  CRA cou l d  no t  si m p l y i gno re  the  t ransfe r by Cam eco  o f  i ts sa l es funct i on  to  i ts Swi ss subsi d i a ry.

T he  FCA’s ana l ysi s was supported  by a  num ber o f  con textua l  facto rs,  i ncl ud i ng  the  OECD’s  T ransfe r Pri ci ng  Gu i de l i nes (the  OECD Gu i de l i nes),  wh i ch
sta te  tha t  “excep t  i n  excep t i ona l  ci rcum stances,  t ransfe r p ri ci ng  a rrangem ents shou l d  be  exam i ned  based  on  the  t ransact i ons undertaken  by the  pa rt i es.”
Accord i ng  to  the  FCA, the re  were  no  excep t i ona l  ci rcum stances p reven t i ng  e i the r the  CRA o r the  T CC from  de te rm i n i ng  the  appropri a te  t ransfe r p ri ce
fo r t ransact i ons be tween  Cam eco  and  i ts Swi ss subsi d i a ry.  Indeed ,  the  T CC de te rm i ned  the  p ri ces a t  wh i ch  u ran i um  was so l d  by Cam eco  to  i ts subsi d i a ry
“were  we l l  wi th i n  an  a rm ’s l eng th  range  o f  p ri ces”.

As pa rt  o f  the  con text ,  the  FCA no ted  tha t  the  head i ngs to  Part  XVI.1  and  sect i on  247  o f  the  Tax Act  as we l l  as the  co rrespond i ng  Techn i ca l  No tes d i d
no t  support  the  Crown ’s posi t i on .  Accord i ng  to  the  FCA, the  head i ngs “T ransfe r Pri ci ng ” and  “T ransfe r Pri ci ng  Ad j ustm en t” he l p  dem onstra te  tha t  the
purpose  o f  the  p rovi si ons a re  to  ad j ust  the  p ri ci ng  i n  a  pa rt i cu l a r t ransact i on  o r se ri es,  no t  to  a l l ow the  CRA to  p i e rce  the  co rpo ra te  ve i l  and  rea l l oca te
p ro f i ts be tween  m em bers o f  a  co rpo ra te  g roup .

T he  FCA d i sm i ssed  the  Crown ’s a rgum ents wi th  respect  to  pa rag raphs 247(2 )(b ) and  (d ) and  de te rm i ned  tha t  the  re -characte ri za t i on  ru l es on l y app l y
where  a  Canad i an  taxpayer and  a  non-a rm ’s l eng th  non-resi den t  have  en te red  i n to  a  t ransact i on  tha t  wou l d  no t  have  been  en te red  i n to  by hypo the t i ca l
a rm ’s l eng th  pa rt i es,  under any te rm s o r cond i t i ons.  T he  de te rm i na t i on  m ust  be  m ade  based  on  the  facts and  ci rcum stances i n  exi stence  a t  the  t i m e  o f
the  t ransact i on  wi thou t  the  advan tage  o f  h i ndsi gh t .  In  the  even t  the  cond i t i ons o f  pa rag raph  247(2 )(b ) a re  m et,  the  pa rt i cu l a r t ransact i on  i s rep l aced  by
ano the r t ransact i on  tha t  wou l d  have  been  accep tab l e  be tween  hypo the t i ca l  a rm ’s l eng th  pa rt i es.

Fi na l l y,  the  FCA d i sm i ssed  the  Crown ’s a l te rna t i ve  a rgum ents wi th  respect  to  the  p roper i n te rp re ta t i on  o f  pa rag raph  247(2 )(a ) and  (c) as an  i nd i rect
a t tem pt to  cha l l enge  the  T CC’s f i nd i ngs o f  fact ,  none  o f  wh i ch  were  cha l l enged  by the  Crown. T he  FCA con f i rm ed  tha t  wi thou t  a  pa l pab l e  and
overri d i ng  e rro r,  the  T CC i s en t i t l ed  to  de fe rence  as to  i ts we i gh i ng  o f  the  evi dence  p resen ted  a t  t ri a l .

Takeaways

In  th i s appea l ,  the  Crown a rgued  the  p roper i n te rp re ta t i on  o f  pa rag raph  247(2 )(b ) was tha t  the  re -characte ri za t i on  ru l e  cou l d  be  app l i ed  un l ess the
taxpayer was ab l e  to  estab l i sh  i t  wou l d  have  en te red  i n to  the  sam e t ransact i on  wi th  the  actua l  coun te rpa rty,  had  they been  dea l i ng  a t  a rm ’s l eng th .
T h i s i n te rp re ta t i on  was unan i m ousl y re j ected  by the  FCA.

In  d i sm i ssi ng  the  appea l ,  the  FCA con f i rm ed  tha t  the  t ransfe r p ri ci ng  ru l es canno t  be  used  to  p i e rce  the  co rpo ra te  ve i l  to  tax Cam eco  on  i ts Swi ss
subsi d i a ry’s p ro f i ts.  On  the  facts,  the  T CC was ab l e  to  concl ude  the re  was no  basi s to  f i nd  a rm ’s l eng th  pa rt i es wou l d  no t  have  bough t  and  so l d  u ran i um ,
o r t ransfe rred  be tween  them  the  ri gh t  to  buy u ran i um  from  th i rd  pa rt i es,  and  tha t  the  p ri ces charged  by Cam eco  to  the  Swi ss subsi d i a ry “were  we l l  wi th i n
an  a rm ’s l eng th  range  o f  p ri ces”.  T hese  f i nd i ngs o f  fact  were  uncha l l enged  on  appea l ,  and  i n  any even t ,  the  t ri a l  j udge ’s f i nd i ngs on  these  i ssues were
en t i t l ed  to  de fe rence .  T h i s resu l t  con f i rm s the  i m portance  o f  l ead i ng  re l i ab l e  evi dence  a t  t ri a l  to  pe rm i t  the  T CC to  f i nd  the  necessary facts upon  wh i ch
factua l  f i nd i ngs on  a rm ’s l eng th  p ri ci ng  can  be  m ade .

T he  deci si on  i n  Cameco  i s a l so  si gn i f i can t  as i t  f i rm l y re j ects the  CRA’s a t tem pt to  d i sregard  the  t rue  l ega l  re l a t i onsh i ps be tween  Cam eco  and  i ts Swi ss
subsi d i a ry to  tax the  p ro f i ts o f  the  Swi ss subsi d i a ry’s u ran i um  sa l es i n  Canada .  A t  t ri a l ,  the  Crown unsuccessfu l l y re l i ed  on  the  sham  doctri ne  to  j ust i fy
the  rea l l oca t i on  o f  the  Swi ss subsi d i a ry’s p ro f i ts to  Cam eco . T he  Crown ’s re l i ance  on  the  re -characte ri za t i on  ru l e  i n  pa rag raphs 247(2 )(b ) and  (d )
essen t i a l l y sough t  to  i nd i rect l y ach i eve  the  sam e resu l t .

In  re j ect i ng  the  Crown ’s a rgum ents,  the  FCA con f i rm ed  the  actua l  ob j ect i ve  o f  the  t ransfe r p ri ci ng  ru l es i s ensuri ng  tha t  t ransact i ons be tween  non-a rm ’s
l eng th  pa rt i es a re  conducted  on  a rm ’s l eng ths te rm s and  cond i t i ons.

 

 The  Queen  v Cameco  Corpora t i on,  2020  FCA 112  [Cameco  (FCA)]

 2018  T CC 195  [Cameco  (T CC)]

 RSC 1985  c.  1  (5 th  Supp .) [Income Tax Act] .

 T he  Crown has 60  days f rom  the  da te  o f  the  FCA deci si on  to  seek l eave  to  appea l  to  the  Suprem e Court  o f  Canada .  I t  i s no t  known whe the r l eave  wi l l
be  sough t .

 Be i ng  the  genera l  t ransfe r p ri ci ng  ru l e  found  a t  pa rag raphs 247(2 )(a ) and  (c),  and  the  re -characte ri za t i on  ru l e  found  a t  pa rag raphs 247(2 )(b ) and  (d ).

 Because  the  m a i n  appea l  was unsuccessfu l ,  the  Apri l  29 ,  2019  costs award  stands.

 Cameco  (FCA) a t  pa ra .  45 .

 Organ i za t i on  fo r Econom i c Co-Opera t i on  and  Deve l opm ent.

 Cameco  (T CC) a t  pa ra .  856 .

 Cameco  (FCA) a t  pa ra .  60 .

By:  Shannon  Jam es,  Lauri e  Go l dbach

Servi ces:  Tax,  Tax Di spu tes & L i t i ga t i on
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