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ARTICLE

COVID-19 delays Ontario’s new excess soil regime
Onta ri o ’s com prehensi ve  excess so i l  m anagem ent reg i m e  was se t  to  be  phased  i n  sta rt i ng  Ju l y 1 ,  2020 ,  m uch  to  the  an t i ci pa t i on  o f  the  l and
deve l opm ent i ndustry,  m un i ci pa l i t i es,  l andowners,  and  consu l tan ts.  T he  i m p l em enta t i on  o f  the  f i rst  phase  o f  the  new excess so i l  reg i m e  i s now pushed
back to  January 1 ,  2021 ,  due  to  the  COVID-19  ou tb reak.

What you need to know

T he  On-Si te  and  Excess So i l  Management Regu l a t i on  (Excess So i l  Regu l a t i on ) crea tes new ob l i ga t i ons fo r pe rsons u l t i m a te l y responsi b l e  fo r
p ro j ects i nvo l vi ng  the  excava t i on  o f  so i l ,  i ncl ud i ng  any si te  a l te ra t i on ,  construct i on  o f  a  bu i l d i ng  o r i n f rastructu re ,  o r sed i m en t rem ova l .

T he  Excess So i l  Regu l a t i on  was f i l ed  on  Decem ber 4 ,  2019 ,  and  i s se t  to  com e i n to  e ffect  i n  a  phased  approach ,  beg i nn i ng  on  Ju l y 1 ,  2020 .

Support i ng  consequen t i a l  am endm ents were  m ade  a t  the  t i m e  to  the  Records o f  S i te  Cond i t i on  Regu l a t i on (O.  Reg .  153 /04 ),  Genera l :  Waste
Management  (Regu l a t i on  347),  and  the  Waste  Management Systems EASR Regu l a t i on (O.  Reg .  351 /12 ),  a l l  under the  Onta ri o  Envi ronmenta l
Pro tect i on  Act .

Onta ri o  M i n i st ry o f  Envi ronm ent,  Conserva t i on ,  and  Parks (M ECP) p rovi ded  no t i ce  on  June  12 ,  2020,  de l ayi ng  the  p rovi si ons tha t  wou l d  have  com e
i n to  e ffect  on  Ju l y 1 ,  2020 ,  un t i l  January 1 ,  2021 .  T he  cu rren t  waste  regu l a to ry f ram ework wi l l  con t i nue  to  app l y un t i l  tha t  t i m e .

T he  i m p l em enta t i on  o f  the  consequen t i a l  am endm ents to  o the r regu l a t i ons,  wh i ch  re l a te  to  the  f i rst  phase  o f  changes,  a re  a l so  de l ayed .

T he  t i m i ng  o f  the  next  phases o f  the  i m p l em enta t i on  o f  the  Excess So i l  Regu l a t i on  rem a i n  unchanged .

Important features of the new excess soil management regime

Construct i on  and  o the r excava t i on  act i vi t i es i n  On ta ri o  genera te  an  est i m a ted  25  m i l l i on  cub i c m e tres o f  excess so i l  annua l l y,  wh i ch  i s genera l l y
cl assi f i ed  as “waste ”.  Curren t l y,  excess so i l  i s t ransported  and  d i sposed  o f  a t  l and f i l l  si tes a t  si gn i f i can t  cost ,  re -used  on  o r o ffsi te  under uncerta i n
cond i t i ons,  o r,  occasi ona l l y,  i l l ega l l y dum ped .

T he  a i m  o f  the  changes to  the  excess so i l  m anagem ent reg i m e  i s to  p rovi de  ce rta i n ty i n  how excess so i l  i s to  be  characte ri zed ,  and  cl a ri fy the
cond i t i ons pu rsuan t  to  wh i ch  so i l  m ay be  reused  on -si te ,  o r t ransfe rred  to  ano the r si te  fo r re -use .  One  o f  the  goa l s o f  the  new reg i m e  i s to  encourage  the
reuse  o f  excess so i l  tha t  m ee ts p rescri bed  standards,  and  l i m i t  the  i m pacts to  the  envi ronm ent,  com m un i ty hea l th ,  and  t ransporta t i on  i n f rastructu re .

T he  new reg i m e  wi l l  a l so  seek to  enhance  ce rta i n ty fo r pa rt i es tha t  choose  to  accep t  excess so i l ,  as we l l  as the  consu l tan ts,  hau l e rs,  and  deve l opers
i nvo l ved  i n  t ransport i ng  excess so i l ,  by estab l i sh i ng  test i ng  requ i rem en ts,  and  a  system  fo r t racki ng  and  reg i st ra t i on  o f  so i l  sh i pm en ts.

Excess Soil:  from waste to reuse for a benefic ial purpose

T he  Excess So i l  Regu l a t i on  a l l ows so i l  to  no t  be  desi gna ted  as waste  i f  a l l  o f  the  p rescri bed  cond i t i ons a re  m et,  i ncl ud i ng :

T he  so i l  i s d i rect l y t ransported  to  a  reuse  si te  f rom  a  so i l  sto rage  si te ,  a  so i l -p rocessi ng  si te ,  o r a  p ro j ect  a rea .  T he  regu l a t i on  b road l y de f i nes
“p ro j ect” to  i ncl ude  any p ro j ect  tha t  i nvo l ves the  excava t i on  o f  so i l ;

T he  opera to r o f  the  reuse  si te  has consen ted  i n  wri t i ng  to  the  deposi t  o f  the  excess so i l ;

T he  qua l i ty and  quan t i ty o f  the  so i l  m ee ts the  p rescri bed  standards acco rd i ng  to  the  M ECP gu i dance  docum ent en t i t l ed  “Ru l es fo r On-S i te  and
Excess So i l  M anagem ent”;

T he  excess so i l  wi l l  be  used  fo r a  “bene f i ci a l  pu rpose .” T h i s te rm  i s no t  de f i ned  i n  the  regu l a t i on ,  bu t  exam p l es g i ven  i n  connect i on  wi th
deve l opm ent a re  backf i l l  fo r excava t i on ,  f i na l  g rad i ng ,  and  ach i evi ng  the  necessary g rade  fo r a  p l anned  deve l opm ent o r i n f rastructu re  p ro j ect .

T he  p rovi si ons o f  the  Excess So i l  Regu l a t i on  tha t  govern  the  desi gna t i on  o f  excess so i l  a re  pa rt  o f  the  f i rst  phase  o f  i m p l em enta t i on  tha t  i s now se t  fo r
January 1 ,  2021 .

Responsibilit ies of the “Project Leader”

T he  Excess So i l  Regu l a t i on  p l aces responsi b i l i ty fo r excess so i l  on to  the  pe rson  o r pe rsons “who  a re  u l t i m a te l y responsi b l e  fo r m aki ng  deci si ons re l a t i ng
to  the  p l ann i ng  and  i m p l em enta t i on ” o f  the  p ro j ect  wh i ch  i s the  source  o f  the  excess so i l .

T he  p ro j ect  l eader wi l l  be  requ i red  to  ensure  a  Qua l i f i ed  Pro fessi ona l  wi l l  i m p l em ent a  so i l  sam p l i ng  and  ana l ysi s p l an ,  and  p repare  a  so i l
cha racte ri za t i on  report  as we l l  as o the r docum enta t i on  ob l i ga t i ons.  A t racki ng  system  m ust  then  be  i m p l em ented  to  t rack each  l oad  o f  so i l  as i t  i s
t ransported  f rom  the  p ro j ect  a rea  to  the  reuse  si te .  T he  Regu l a t i on  wi l l  a l so  estab l i sh  a  pub l i c reg i st ry where  the  p ro j ect  l eader wi l l  be  requ i red  to
pub l i sh  a  no t i ce  be fo re  rem ovi ng  the  so i l ,  sub j ect  to  ce rta i n  exem pt i ons.  T h i s next  phase  wi l l  com e i n to  e ffect  on  January 1 ,  2022 .

T he  f i na l  phase  to  be  i m p l em ented  i s the  restri ct i ons on  l and f i l l i ng  o f  speci f i ed  excess so i l ,  wh i ch  i s se t  to  com e i n to  e ffect  on  January 1 ,  2025 .

Extensive changes underway despite delay

ttps://ero.ontario.ca/notice/019-185


T he  new excess so i l  m anagem ent reg i m e  wi l l  a l te r the  way ri sk i s a l l oca ted  am ongst  those  i nvo l ved  i n  construct i on  p ro j ects and  so i l  reuse  si tes a t  the
sam e t i m e  as i t  m ay reduce  deve l opm ent costs and  envi ronm enta l  i m pacts associ a ted  wi th  sh i pp i ng  excess so i l s.  Wh i l e  so i l  m anagem ent con tracts tha t
a re  en te red  i n to  be fo re  January 1 ,  2021 ,  wi l l  be  g rand fa the red  un t i l  2026 ,  p ro j ect  l eaders and  consu l tan ts wi l l  bene f i t  f rom  ensuri ng  the i r busi ness i s
ready fo r the  new worl d  o f  so i l  assessm ents and  t racki ng  system s.

BLG's envi ronm enta l  team  can  assi st  you  wi th  understand i ng  the  i m p l i ca t i ons o f  the  Excess So i l  Regu l a t i on .
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