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ARTICLE

On the territorial jurisdiction of the Québec courts in securities class actions
On Apri l  16 ,  2020 ,  the  Superi o r Court  o f  Québec (the  Court ) d i sm i ssed  a  securi t i es cl ass act i on  i nst i tu ted  aga i nst  Vo l kswagen  AG fo r l ack o f  te rri to ri a l
j u ri sd i ct i on  i n  Chand l e r c.  Vo l ksw agen  Akt i engese l l scha f t,  2020  QCCS 1202 .  T he  rep resen ta t i ve  p l a i n t i f f ’s p roposed  cl ass act i on  aga i nst  Vo l kswagen
AG had  been  au tho ri zed  on  M ay 28 ,  2018  (Chand l e r c.  Vo l ksw agen  Akt i engest l l cha f t,  2018  QCCS 2270).

T h i s deci si on  i s si gn i f i can t  as i t  m arks the  f i rst  t i m e  a  securi t i es cl ass act i on  i s d i sm i ssed  a t  the  m eri ts stage  fo r l ack o f  te rri to ri a l  j u ri sd i ct i on  i n  Québec.
T he  Court  a ff i rm ed  severa l  cri t i ca l  p ri nci p l es regard i ng  te rri to ri a l  j u ri sd i ct i on  i n  the  speci f i c con text  o f  cl ass act i ons and  abou t  securi t i es:

T he  au tho ri za t i on  j udgm ent ’s f i nd i ngs on  te rri to ri a l  j u ri sd i ct i on  have  no  res j ud i ca ta  au tho ri ty a t  the  m eri ts stage  o f  the  cl ass act i on ;

T he  Court ’s l ack o f  te rri to ri a l  j u ri sd i ct i on  m ay be  ra i sed  a t  the  au tho ri za t i on  stage ,  a t  the  m eri ts stage ,  o r bo th .  T he  l ack o f  cha l l enge  as to
te rri to ri a l  j u ri sd i ct i on  a t  the  au tho ri za t i on  stage  m ay no t  be  construed  as a  wa i ve r o f  ri gh t  o r a t to rnm ent to  j u ri sd i ct i on  a t  the  m eri ts stage ;

T he  si tus o f  the  t rade  o f  a  securi ty i s a  re l evan t  j u ri d i ca l  fact  i n  de te rm i n i ng  the  si tus o f  econom i c i n j u ry resu l t i ng  f rom  the  decrease  i n  va l ue  o f
such  securi ty.

The class action

M r. Lawrence  Chand l e r rep resen ted  a  cl ass consi st i ng  o f  a l l  Québec resi den ts who  pu rchased  Vo l kswagen  AG’s securi t i es be tween  M arch  12 ,  2009  and
Sep tem ber 18 ,  2015 ,  and  he l d  a l l  o r som e o f  these  securi t i es un t i l  a f te r Sep tem ber 18 ,  2015 .  Hi s cl ass act i on  rested  on  a rt i cl e  1457  o f  the  Ci vi l  Code
o f  Québec (CCQ).  He  a l l eged  tha t  cl ass m em bers susta i ned  econom i c i n j u ry as a  resu l t  o f  i n ten t i ona l  m i srep resen ta t i ons o r om i ssi ons regard i ng  the
com p l i ance  o f  ce rta i n  d i ese l -powered  veh i cl es wi th  app l i cab l e  em i ssi ons standards.  Fo l l owi ng  Vo l kswagen  AG’s co rrect i ve  d i scl osu re  i n  Sep tem ber
2015 ,  cl ass m em bers’ secu ri t i es wou l d  have  decreased  i n  va l ue .

M r.  Chand l e r’s cl ass act i on  ta rge ted  th ree  f i nanci a l  i nstrum en ts,  nam e l y Vo l kswagen  AG’s Shares (Shares),  Am eri can  Deposi ta ry Rece i p ts (ADRs) and
Notes.

T he  Shares were  pub l i cl y i ssued  by Vo l kswagen  AG, and  they a re  l i sted  and  t rade  on  European  stock exchanges.  T he  ADRs a re  no t  l i sted  on  any stock
exchanges and  they a re  t raded  i n  the  Un i ted  Sta tes OT C M arke ts,  no t  i n  Canada .  Ne i the r have  eve r been  l i sted  fo r pub l i c t rad i ng  i n  Québec o r i n
Canada  and  none  o f  the  t rad i ng  fo r these  securi t i es wou l d  take  p l ace  i n  Canada .

T he  No tes were  i ssued  by Vo l kswagen  Cred i t  Canada ,  Inc.  (VCCI),  a  subsi d i a ry o f  Vo l kswagen  AG and  no t  a  de fendan t  to  the  cl ass act i on .  T hese  No tes
were  no t  pub l i cl y i ssued  i n  Québec and  have  never been  l i sted  fo r exchange .  VCCI was au tho ri zed  to  i ssue  No tes ou tsi de  Québec under a  p rospectus
and  i n  Québec under an  exem pt i on  the re to ,  bu t  on l y to  qua l i f i ed  o r accred i ted  i nvesto rs.

Severa l  p roceed i ngs were  i nst i tu ted  i n  o the r j u ri sd i ct i ons i nvo l vi ng  the  sam e a l l eged  m i srep resen ta t i ons and  om i ssi ons,  i ncl ud i ng  an  i n te rna t i ona l  ADR
se tt l em en t i n  the  Un i ted  Sta tes,  no teho l de r and  shareho l de r l i t i ga t i on  i n  Germ any,  as we l l  as a  si m i l a r cl ass act i on ,  wh i ch  was d i sm i ssed  fo r l ack o f
te rri to ri a l  j u ri sd i ct i on  by the  On ta ri o  Superi o r Court .

Territorial jurisdiction of the Québec courts

M r. Chand l e r cl a i m ed  tha t  the  Québec courts had  te rri to ri a l  j u ri sd i ct i on  on  the  basi s tha t  Vo l kswagen  AG had  a t to rned  to  j u ri sd i ct i on  (3148(5 ) CCQ );
tha t  Vo l kswagen  AG had  an  estab l i shm ent i n  Québec and  tha t  the  d i spu te  re l a ted  to  i t  act i vi t i es i n  Québec (3148(2 ) CCQ);  tha t  Vo l kswagen  AG
com m i t ted  a  fau l t  i n  Québec (3148(3 ) CCQ );  and  tha t  cl ass m em bers susta i ned  i n j u ry i n  Québec (3148(3 ) CCQ ).

However,  the  Court  found  tha t  none  o f  these  connect i ng  facto rs were  m et i n  the  case  a t  ba r,  and  he r ho l d i ngs on  te rri to ri a l  j u ri sd i ct i on  were  as fo l l ows:

1.  Te rri to ri a l  j u ri sd i ct i on  i s to  be  assessed  g l oba l l y.  S i nce  the re  i s on l y one  cause  o f  act i on  a l l eged  aga i nst  Vo l kswagen  AG fo r a l l  secu ri t i es,  and
si nce  the re  i s on l y one  cl ass,  the re  i s on l y one  j u ri sd i ct i ona l  ana l ysi s fo r a l l  th ree  types o f  secu ri t i es.  And ,  even  i f  seve ra l  causes o f  act i on  were
i ndeed  a l l eged ,  the  Court  o f  Appea l  has he l d  tha t  j u ri sd i ct i on  ove r one  cause  o f  act i on  g ran ts j u ri sd i ct i on  ove r the  who l e  p roceed i ng .

2.  T he  au tho ri za t i on  j udgm ent has no  res jud i ca ta au tho ri ty regard i ng  te rri to ri a l  j u ri sd i ct i on .  Concl usi ons o f  the  au tho ri za t i on  j udgm ent abou t
te rri to ri a l  j u ri sd i ct i on  have  no  res jud i ca ta au tho ri ty a t  the  m eri ts stage  o f  the  cl ass act i on .  In  th i s case ,  the  j u ri sd i ct i ona l  a rgum ent was no t
p resen ted  i n  the  fo rm  o f  a  decl i na to ry excep t i on  a t  the  au tho ri za t i on  stage  bu t  ra the r under the  au tho ri za t i on  cri te ri a  o f  a rt i cl e  575  CCQ ;  the
court ’s task was thus to  de te rm i ne  whe the r,  taki ng  the  facts a l l eged  to  be  t rue ,  i t  appeared  to  have  te rri to ri a l  j u ri sd i ct i on .  T he  bu rden  a t  the
au tho ri za t i on  stage  d i ffe rs f rom  tha t  o f  the  m eri ts stage ,  as d i d  the  reco rd  i n  th i s case .

3.  T he  Court ’s l ack o f  te rri to ri a l  j u ri sd i ct i on  m ay be  ra i sed  a t  the  au tho ri za t i on  stage ,  a t  the  m eri ts stage ,  o r bo th . T he  fact  tha t  Vo l kswagen  AG d i d
no t  cha l l enge  te rri to ri a l  j u ri sd i ct i on  th rough  a  decl i na to ry excep t i on  a t  the  au tho ri za t i on  stage  does no t  const i tu te  a t to rnm ent to  the  Court ’s
j u ri sd i ct i on ,  does no t  p recl ude  i t  f rom  cha l l eng i ng  te rri to ri a l  j u ri sd i ct i on  a t  the  m eri ts stage ,  no r does i t  no t  const i tu te  a  wa i ve r o f  ri gh t .  Vo l kswagen
AG consi sten t l y and  repea ted l y i nd i ca ted  tha t  i t  con tested  the  Court ’s te rri to ri a l  j u ri sd i ct i on  th roughou t  the  p roceed i ngs.  As the  Suprem e Court
m en t i oned  i n  In f i neon ,  the  de fendan t  m ay cha l l enge  the  court ’s te rri to ri a l  j u ri sd i ct i on  a t  the  au tho ri za t i on  stage ,  a t  the  m eri ts stage ,  o r bo th .

4.  Vo l kswagen  AG has no  estab l i shm ent i n  Québec and  the  d i spu te  does no t  re l a te  to  i ts act i vi t i es i n  Québec. T he  fact  tha t  VCCI,  a  subsi d i a ry o f
Vo l kswagen  AG, has an  estab l i shm ent i n  Québec i s no t  a  su ff i ci en t  connect i ng  facto r to  Québec i n  regards to  Vo l kswagen  AG, no r does the  fact  tha t
VCCI guaran tees the  No tes estab l i sh  an  a l te r ego re l a t i onsh i p  vi s-à -vi s Vo l kswagen  AG. T he  Court  fu rthe r re j ected  the  a rgum ent tha t  Vo l kswagen
AG ca rri ed  on  busi ness i n  Québec th rough  agen ts wh i ch  a re  dea l e rs d i st ri bu t i ng  securi t i es on  i ts beha l f  as unsupported  by the  evi dence .

5.  No  fau l t  was com m i t ted  i n  Québec. T he  a l l eged  fau l t ,  nam e l y tha t  Vo l kswagen  AG om i t ted  to  d i scl ose  adverse  m ate ri a l  facts and  m ade
m i ssta tem en ts re l a t i ng  to  i ts com p l i ance  wi th  U.S.  em i ssi on  standards i n  va ri ous i m pugned  docum ents,  wou l d  have  occurred  i n  Germ any,  where  the
i m pugned  docum ents were  p repared ,  and  where  Vo l kswagen  AG conducts i ts act i vi t i es,  ho l ds i ts board  m ee t i ngs and  m akes deci si ons.  T he  m ere
fact  tha t  i m pugned  docum ents wou l d  have  been  ava i l ab l e  i n  Québec,  o r sen t  to  i nvesto rs i n  Québec,  i s i nsu ff i ci en t  to  estab l i sh  tha t  Vo l kswagen  AG
com m i t ted  a  fau l t  i n  Québec,  absen t  any a l l ega t i on  tha t  these  docum ents em ana ted  f rom  o r were  p repared  i n  Québec,  o r tha t  any deci si on  to
pub l i sh  th i s i n fo rm at i on  was m ade  o r ca rri ed  ou t  f rom  Québec.

6.  T he  si tus o f  the  t rade  o f  a  securi ty i s a  re l evan t  j u ri d i ca l  fact  i n  de te rm i n i ng  the  si tus o f  econom i c i n j u ry resu l t i ng  f rom  the  decrease  i n  va l ue  o f
such  securi ty.  M r.  Chand l e r a l l eged  an  econom i c i n j u ry,  nam e l y tha t  the  Shares,  ADRs and  No tes decreased  i n  va l ue  fo l l owi ng  Vo l kswagen  AG’s



correct i ve  d i scl osu re  i n  Sep tem ber 2015 .  In  In f i neon ,  the  Suprem e Court  he l d  tha t  i n  o rde r to  con fe r te rri to ri a l  j u ri sd i ct i on ,  econom i c i n j u ry m ust
be  su ffe red ,  no t  m ere l y “reco rded” i n  Québec,  and  tha t  the  si tus o f  the  con tract  f rom  wh i ch  the  econom i c i n j u ry f l ows i s a  re l evan t  j u ri d i ca l  fact  i n
f i xa t i ng  the  si tus o f  econom i c i n j u ry,  even  i n  an  extra -con tractua l  l i ab i l i ty cl a i m .

On the  basi s o f  the  uncon tested  expert  evi dence  on  the  reco rd ,  the  Judge  found  tha t  Shares and  ADRs a re  pu rchased  and  so l d  ou tsi de  Québec,
and  tha t  ne i the r a re  t raded  i n  Québec.  T here fo re ,  no  i n j u ry occu rred  i n  Québec i n  regards to  these  securi t i es.

As fo r the  No tes,  i t  was deem ed tha t ,  i n  l i gh t  o f  a l l  the  evi dence ,  any connect i on  to  Québec was i nsu ff i ci en t ,  too  rem ote  and  too  tenuous to
engage  the  j u ri sd i ct i on  o f  the  Court .

Consequen t l y,  the  Court  found  i t  d i d  no t  have  te rri to ri a l  j u ri sd i ct i on  pu rsuan t  to  a rt i cl e  3148  CCQ .  T he  Court  fu rthe r d i sm i ssed  M r.  Chand l e r’s re l i ance
on  sect i on  236 .1  o f  the  Securi t i es Act to  asse rt  the  Court ’s te rri to ri a l  j u ri sd i ct i on  si nce  h i s cl ass act i on  was no t  “re l a ted  to  the  d i st ri bu t i on  o f  a  securi ty”,
as the  th i s p rovi si on  requ i res,  by Vo l kswagen  AG i n  Québec.

Forum non conveniens

Al though  the  Court  found  tha t  i t  l acked  te rri to ri a l  j u ri sd i ct i on ,  i t  add ressed  the  pa rt i es’ subm i ssi ons on  fo rum non  conven i ens,  op i n i ng  tha t ,  shou l d  the
Court  neverthe l ess have  te rri to ri a l  j u ri sd i ct i on ,  i t  shou l d  no t  decl i ne  to  exe rci se  th i s j u ri sd i ct i on  i n  favour o f  ano the r fo rum .

S i nce  M r.  Chand l e r a l l eged  a  si ng l e  cause  o f  act i on ,  the  Court  no ted  tha t  i t  wou l d  be  i nappropri a te  to  decl i ne  to  exe rci se  j u ri sd i ct i on  i n  favour o f
severa l  fo rum fo r the  th ree  types o f  secu ri t i es a t  i ssue .  In  the  Court ’s vi ew, the  fo rum non  conven i ens ana l ysi s d i d  no t ,  i n  th i s case ,  po i n t  to  a  si ng l e
fo rum  tha t  wou l d  be  cl ea rl y m ore  appropri a te  to  hear M r.  Chand l e r’s cl a i m s.

Conclusion

T h i s deci si on  i s si gn i f i can t  fo r seve ra l  reasons.  Fi rst ,  the  Court  con f i rm ed  tha t  the  au tho ri za t i on  and  the  m eri ts stage  o f  a  cl ass act i on ,  though  they a re
part  o f  the  sam e proceed i ng  (" l ’ i nstance " ),  neverthe l ess d i ffe r i n  te rm s o f  pu rpose  and  p rocedure .  T here fo re ,  the  au tho ri za t i on  j udgm ent ’s concl usi ons
on  te rri to ri a l  j u ri sd i ct i on ,  wh i ch  a re  then  rendered  on  a  pri ma  faci e and  taki ng  the  facts a l l eged  to  be  t rue ,  a re  no t  b i nd i ng  a t  the  m eri ts stage ,  where  a
d i ffe ren t  bu rden  o f  p roo f  app l i es and  the  evi dence  i s m ore  extensi ve .

Second ,  and  m ost  i m portan t l y,  the  Superi o r Court  re j ected  the  rep resen ta t i ve ’s expansi ve  approach  to  te rri to ri a l  j u ri sd i ct i on  i n  the  con text  o f  secu ri t i es
l i t i ga t i on ,  deem i ng  i t  i nsu ff i ci en t  tha t  a  Québec resi den t  see  a  decrease  i n  va l ue  o f  a  securi ty i t  ho l ds fo r the  Québec Courts to  have  j u ri sd i ct i on  ove r
h i s o r he r cl a i m . In  app l i ca t i on  o f  In f i neon ,  the  Court  found  tha t ,  i n  the  con text  o f  secu ri t i es l i t i ga t i on ,  the  p l ace  where  the  securi t i es a re  t raded  i s a
re l evan t  i f  no t  a  si gn i f i can t  j u ri d i ca l  fact  i n  de te rm i n i ng  where  the  i n j u ry was susta i ned  –  an  approach  wh i ch  cou l d  be  se t t i ng  the  pace  fo r fu tu re
securi t i es cl ass act i ons i n  Québec.

By:  S téphane  P i t re,  Ka ri ne  Chênevert,  A l exandra  Hebert

Servi ces:  Cl ass Act i ons,  Securi t i es Di spu tes
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