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ARTICLE

Mandatory Disclosure Requirement of Nominee Agreements

Update for November 3, 2020

On M ay 17 ,  2019 ,  the  M i n i ste r o f  Fi nance  o f  Québec re l eased  an  i n fo rm at i on  bu l l e t i n  (the  Bu l l e t i n ) i m p l em ent i ng  an  i m m ed i a te  and  m anda to ry
d i scl osu re  m echan i sm  wi th  respect  to  nom i nee  ag reem ents.  In  pa rt i cu l a r,  the  Bu l l e t i n  deve l ops the  Genera l  An t i -Avo i dance  Ru l e  (GAAR) d i scl osu re
ru l es and  pena l t i es to  aggressi ve  tax p l ann i ng  i nvo l vi ng  sham s and  the  use  o f  nom i nee  ag reem ents.

On  Sep tem ber 24 ,  2020 ,  the  Governm ent o f  Québec passed  these  m easures i n to  l aw the reby g i vi ng  l ega l  fo rce  to  the  new requ i rem en ts to  d i scl ose
nom i nee  ag reem ents.

What you need to know

T he  d i scl osu re  m ust  be  m ade  by m eans o f  Fo rm  T P-1079 .PN-V sen t  under separa te  cover and  by reg i ste red  m a i l ,  and  m ust  i ncl ude  a l l  the  i n fo rm at i on
requested  on  the  fo rm  i ncl ud i ng :

T he  da te  tha t  the  nom i nee  ag reem ent was en te red  i n to ;

T he  i den t i ty o f  the  pa rt i es to  the  nom i nee  ag reem ent;  and

A com p l e te  and  su ff i ci en t l y de ta i l ed  descri p t i on  o f  the  facts re l a t i ng  to  the  t ransact i on  o r se ri es o f  t ransact i ons to  wh i ch  the  nom i nee  ag reem ent
re l a tes and  the  i den t i ty o f  any pe rson  o r en t i ty fo r whom  the  t ransact i on  o r se ri es o f  t ransact i ons g i ve  ri se  to  tax consequences.

Filing deadline

T he  dead l i ne  to  d i scl ose  the  use  o f  nom i nees i s the  l a te r o f  the  fo l l owi ng  da tes:

the  90  day a f te r the  nom i nee  ag reem ent was en te red  i n to ;  and

Decem ber 23 ,  2020 .

T hrough  d i scussi ons wi th  Revenu  Québec,  we  understand  tha t  d i scl osu res m ade  p ri o r to  Sep tem ber 24 ,  2020 ,  respect i ng  techn i ca l  i n te rp re ta t i on  80 -
7 /R2  and  1136-7 /R2  do  no t  need  to  be  d i scl osed  anew usi ng  the  p rescri bed  fo rm . We t rust  tha t  the  d ra f t  l eg i sl a t i on  wi l l  be  exp l i ci t  i n  th i s regard .

Update for September 9, 2019

Mandatory Disc losure of Nominee Agreements: Filing deadline extension

On M ay 17 ,  2019 ,  the  M i n i ste r o f  Fi nance  o f  Québec re l eased  an  i n fo rm at i on  bu l l e t i n (the  Bu l l e t i n ) i m p l em ent i ng  an  i m m ed i a te  and  m anda to ry
d i scl osu re  m echan i sm  wi th  respect  to  nom i nee  ag reem ents.  In  pa rt i cu l a r,  the  Bu l l e t i n  deve l ops the  Genera l  An t i -Avo i dance  Ru l e  (GAAR) d i scl osu re
ru l es and  pena l t i es to  aggressi ve  tax p l ann i ng  i nvo l vi ng  sham s and  the  use  o f  nom i nee  ag reem ents.  Non-d i scl osu re  can  resu l t  i n  pena l t i es and  the
suspensi on  o f  the  p rescri p t i on  (sta tu te  ba rri ng ) pe ri od  fo r any t ransact i ons sub j ect  to  the  nom i nee  ag reem ent.

To  m axi m i ze  com p l i ance ,  Revenu  Québec recen t l y announced  tha t  i t  wi l l  be  extend i ng  the  dead l i ne  to  d i scl ose  nom i nee  ag reem ents concl uded  p ri o r
to  M ay 17 ,  2019  and  tha t  con t i nue  to  have  tax consequences a f te r tha t  da te  and  those  en te red  i n to  on  o r a f te r M ay 17 ,  2019 .

The deadline is  now the later of the following dates:

the  90 th  day a f te r the  nom i nee  ag reem ent was en te red  i n to ;  o r

the  90 th  day fo l l owi ng  the  day the  l eg i sl a t i on  i n t roduci ng  the  new m easures rece i ves assen t .

August 9, 2019
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ttps://www.revenuquebec.ca/en/online-services/forms-and-publications/current-details/tp-1079.pn-v
ttp://www.finances.gouv.qc.ca/documents/bulletins/en/BULEN_2019-5-a-b.pd


Under Québec ci vi l  l aw, the  con tractua l  re l a t i onsh i p  whereby one  pa rty (the  Nom i nee) ag rees to  ho l d  t i t l e  to  ce rta i n  p roperty on  beha l f  o f  the
bene f i ci a l  owner (the  Pri nci pa l ) i s com m on l y re fe rred  to  as a  nom i nee  ag reem ent.  Under th i s a rrangem ent,  genera l l y wi thou t  i n fo rm i ng  the  th i rd  pa rty,
the  Nom i nee  acts as agen t  to  the  Pri nci pa l  to  execu te  t ransact i ons on  h i s o r he r beha l f ,  e ffect i ve l y a l l owi ng  the  Pri nci pa l  to  rem a i n  anonym ous.

A nom i nee  ag reem ent i s com m on l y used  i n  rea l  esta te  t ransact i ons where  m u l t i p l e  pa rt i es a re  i nvo l ved  and  anonym i ty o f  the  t rue  owner i s i m portan t ,
fo r exam p l e  i n  the  case  o f  asse t  p ro tect i on ,  f i nanci ng  t ransact i ons and  fo r i nvestm en t con f i den t i a l i ty.

As pa rt  o f  i ts i n i t i a t i ve  to  p ro tect  the  i n teg ri ty and  fa i rness o f  i ts tax system , the  p rovi nci a l  2019-2020  budge t  pu t  an  em phasi s on  the  d i scl osu re
requ i rem en t o f  nom i nee  ag reem ents.  M ost  recen t l y,  on  M ay 17 ,  2019 ,  the  M i n i ste r o f  Fi nance  o f  Québec re l eased  an  i n fo rm at i on  bu l l e t i n  (the
Bu l l e t i n ) i m p l em ent i ng ,  an  i m m ed i a te  and  m anda to ry d i scl osu re  m echan i sm  wi th  respect  to  nom i nee  ag reem ents.  Speci f i c ru l es were  a l so  crea ted  fo r
nom i nee  ag reem ents concl uded  p ri o r to  M ay 16 ,  2019  and  where  the  tax consequences o f  the  t ransact i on  o r se ri es o f  t ransact i ons to  wh i ch  the  nom i nee
agreem ent re l a tes con t i nue  to  have  e ffect  a f te r the  pub l i ca t i on  da te  o f  the  Bu l l e t i n .

T he  Bu l l e t i n  sta tes tha t  the  p rovi nci a l  tax l eg i sl a t i on  wi l l  be  am ended  to  take  i n to  accoun t  th ree  new m easures:

1) Mandatory disc losure of a nominee agreement

Now, pa rt i es to  a  nom i nee  ag reem ent m ust  f i l e ,  no  l a te r than  90  days a f te r the  da te  on  wh i ch  the  nom i nee  ag reem ent was concl uded ,  a  p rescri bed  fo rm
wh i ch  i s no t  ye t  ava i l ab l e  to  the  pub l i c.  Un t i l  the  p rescri bed  fo rm  i s crea ted  and  ava i l ab l e  to  the  pub l i c,  pa rt i es to  nom i nee  ag reem ents m ust  d i scl ose
the  fo l l owi ng  to  Revenu  Québec:

the  da te  o f  the  nom i nee  ag reem ent;

the  i den t i ty o f  the  pa rt i es to  the  nom i nee  ag reem ent;

a  fu l l  descri p t i on  o f  the  facts o f  the  t ransact i on  o r se ri es o f  t ransact i ons to  wh i ch  the  nom i nee  ag reem ent re l a tes;

the  i den t i ty o f  any pe rson  o r en t i ty on  wh i ch  such  a  t ransact i on  o r se ri es o f  t ransact i ons has tax consequences;  and

any o the r i n fo rm at i on  requested  i n  the  p rescri bed  fo rm .

We have  recom m ended  to  cl i en ts,  be fo re  the  p rescri bed  fo rm  becom es ava i l ab l e ,  to  m ake  sa i d  d i scl osu re  by l e t te r sen t  by reg i ste red  m a i l .

2) Penalty  for non-disc losure

Fa i l u re  to  d i scl ose  a  nom i nee  ag reem ent wi th i n  the  p rescri bed  t i m e  l i m i t  o f  90  days o r no  l a te r than  Sep tem ber 16 ,  2019  fo r exi st i ng  nom i nee
agreem ents wh i ch  con t i nue  to  have  tax consequences,  wi l l  render the  Nom i nee  and  the  Pri nci pa l  j o i n t l y l i ab l e  fo r a  pena l ty o f  up  to  $6 ,000 .  M ore
speci f i ca l l y,  they wi l l  be  exposed  to  an  i n i t i a l  pena l ty o f  $1 ,000  and  an  add i t i ona l  pena l ty o f  $100  pe r day,  wh i ch  sha l l  be  ca l cu l a te  fo r a  m axi m um  o f
50  days.

3) Prescript ion period

Fa i l u re  to  d i scl ose  a  nom i nee  ag reem ent wi th i n  the  p rescri bed  t i m e  l i m i t  (e i the r 90  days o r be fo re  Sep tem ber 16 ,  2019),  wi l l  e ffect i ve l y suspend  the
prescri p t i on  pe ri od  o the rwi se  app l i cab l e  wi th  respect  to  the  tax consequences a ri si ng  f rom  a  t ransact i on  o r se ri es o f  t ransact i ons tha t  occu rred  tha t  yea r
and  tha t  a re  pa rt  o f  the  nom i nee  ag reem ent.

Conclusion

Accord i ng l y,  nom i nee  ag reem ents en te red  i n to  a f te r M ay 16 ,  2019  m ust  be  f i l ed  wi th  Revenue  Québec no  l a te r than  90  days a f te r the  da te  on  wh i ch
the  nom i nee  ag reem ent was concl uded  and  i s i rrespect i ve  o f  the  reason  fo r the  nom i nee  ag reem ent.

A l l  exi st i ng  ag reem ents,  i n  wh i ch  the  tax consequences o f  the  t ransact i on  o r se ri es o f  t ransact i ons con t i nue  to  app l y on  o r a f te r M ay 16 ,  2019  m ust  be
d i scl osed  to  Revenue  Québec no  l a te r than  Sep tem ber 16 ,  2019 .

I f  you  a re  pa rty to  a  nom i nee  ag reem ent o r i n tend  to  en te r i n to  one ,  ou r speci a l i zed  tax g roup  i s ava i l ab l e  to  d i scuss your d i scl osu re  ob l i ga t i ons and
the  re l a ted  tax consequences o f  you r pa rt i cu l a r nom i nee  a rrangem ent.

 Québec In fo rm at i on  Bu l l e t i n

By:  A l essandro  Co tugno,  Kevi n  B i anch i n i,  Noah  We i nste i n
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