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ARTICLE

Court Provides Guidance on Class Counsel Fees and the Class Proceedings Fund Levy
Calculation

On a  re -heari ng  o f  the  i ssue  o f  cl ass counse l  fee  de te rm i na t i on ,  the  On ta ri o  Superi o r Court  recen t l y consi de red  the  appropri a te  approach  fo r
de te rm i n i ng  cl ass counse l  fees and  the  ca l cu l a t i on  o f  the  Cl ass Proceed i ngs Fund  (the  Fund) l evy i n  Wel sh  v.  R.

T he  underl yi ng  l i t i ga t i on  re l a ted  to  the  p revi ous Court  approva l  o f  the  pa rt i es’ $15  m i l l i on  se t t l em en t ag reem ent i n  re l a t i on  to  sexua l  and  physi ca l
assau l t  cl a i m s fo r dam ages susta i ned  by studen ts a t  th ree  p rovi nci a l  schoo l s fo r the  dea f .  T he  Court  a t  f i rst  i nstance ,  however re l uctan t l y,  approved
wha t was vi ewed  as a  “poor” se t t l em en t,  rep resen t i ng  a  f ract i on  o f  the  cl a i m ed  $325  m i l l i on  dam ages sough t  i n  the  p l ead i ngs and  where  abou t  90% o f
the  cl ass m em bers rece i ved  no  com pensa t i on .  T he  approva l  o f  cl ass counse l  fees o f  $3 .75  m i l l i on  by the  Court  a t  f i rst  i nstance  was then  m ade
cond i t i ona l  on  a  dona t i on  o f  $1 .5  m i l l i on  to  a  chari ty fo r the  dea f ,  l essen i ng  the  fees pa i d  to  counse l .  On  appea l ,  the  dona t i on  o rde r was found  to  be
i m proper and  the  Court  red i rected  o f  the  assessm ent o f  the  l ega l  fees on  a  de-novo  hea ri ng  be fo re  a  d i ffe ren t  j udge .  (Read  BLG’s com m enta ry on  tha t
p revi ous deci si on  he re).

On  the  new heari ng ,  the  Court  he l d  tha t  the  two  m ost  i m portan t  facto rs i n  deci d i ng  whe the r l ega l  fees requested  a re  fa i r and  reasonab l e  a re  ri sk
i ncu rred  and  resu l ts ach i eved .  In  assessi ng  ri sks i ncu rred ,  the  Court  d i d  no t  favour the  type  o f  approach  tha t  i nvi tes a  case-by-case  ana l ysi s o f  cl ass
counse l  fees requested  bu t  ra the r an  approach  tha t  m i rro rs the  rea l i t i es o f  the  con t i ngency fee  l i t i ga t i on ,  where  ri sks a re  assessed  ove r a  po rt fo l i o  o f
f i l es In  re l yi ng  on  wha t  the  Court  te rm ed  a  “m ore  t ransparen t  and  m ore  p ri nci p l ed  approach” to  no t  p resum pt i ve l y quest i on  ag reed-fee  am oun ts i n  cases
where  the  j udgm ent o r se t t l em en t i s under $50  m i l l i on ,  as i n  th i s case ,  the  Court  approved  the  ag reed  upon  l ega l  fees.  As we l l ,  i n  assessi ng  the  resu l ts
ach i eved ,  the  Court  l auded  the  resu l ts as “i m pressi ve ” pa rt i cu l a rl y g i ven  the  cha l l enges i n  advanci ng  studen t  i nst i tu t i ona l  abuse  cl a i m s.  A l l  i n  a l l ,  the
Court  found  tha t  the  ag reed  upon  l ega l  fees were  fa i r and  reasonab l e .

T he  Court  a l so  p rovi ded  he l p fu l  d i rect i on  on  the  ca l cu l a t i on  o f  the  sta tu to ry l evy i m posed  i n  cases where  the  p l a i n t i f fs have  rece i ved  assi stance  f rom
the  Cl ass Proceed i ngs Fund .  T he  Leg i sl a tu re  o f  On ta ri o  crea ted  the  Fund  to  assi st  p rospect i ve  cl ass rep resen ta t i ves i n  approp ri a te  cases,  by fund i ng
d i sbursem ents,  and  p ro tect i ng  them  from  adverse  costs awards.  When  the  Fund  has p rovi ded  such  assi stance ,  any award  o r se t t l em en t i n  the  cl ass act i on
wi l l  f i rst  be  app l i ed  to  re i m burse  the  Fund  fo r the  f i nanci a l  assi stance  g i ven ,  and  then  be  sub j ect  to  a  l evy equa l  to  10  pe rcen t  o f  the  award  o r
se t t l em en t,  pu rsuan t  to  s.  59 .1  o f  the  Law  Soci e ty Act,  and  the  app l i cab l e  regu l a t i ons.  In  th i s case ,  the  Fund  and  the  pa rt i es d i sag reed  on  whe the r the
l evy ough t  to  be  based  upon  the  to ta l  am oun t tha t  was ava i l ab l e  to  cl ass m em bers under the  se t t l em en t te rm s ($10 .2  m i l l i on ),  o r on l y upon  the  po rt i on
o f  tha t  am oun t tha t  cl ass m em bers actua l l y cl a i m ed  ($7 .5  m i l l i on ).  T he  d i ffe rence  i n  ca l cu l a t i on  yi e l ded  a  de l ta  o f  $250 ,000 .  In  revi ewi ng  the
l anguage  o f  the  se t t l em en t ag reem ent,  the  Court  he l d  tha t  the  ag reem ent tha t  had  rece i ved  p revi ous Court  approva l  speci f i ca l l y p rovi ded  fo r the
appropri a te  o rde r fo r ca l cu l a t i ng  the  paym ent o f  the  l evy be fo re  cl ass m em ber com pensa t i on  and be fo re  the  actua l  take -up  am oun t de te rm i na t i on .  T he
Court  reasoned  tha t  the  o rde r speci f i ed  i n  the  ag reem ent re f l ected  the  appropri a te  i n te rp re ta t i on  o f  the  l eg i sl a t i ve  l anguage .  In  the  Court ’s vi ew, the
proposed  i n te rp re ta t i on  o f  the  l evy ca l cu l a t i on  a f te r the  take  up  de te rm i na t i on  wou l d  have  a  nega t i ve  i m pact  upon  the  vi ab i l i ty o f  the  Fund .  T ha t  sa i d ,
the  Court  concl uded  tha t  an  am endm ent was requ i red  to  cl a ri fy the  appropri a te  ca l cu l a t i on  o f  the  l evy.
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