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Raising The Curtain On Canadian National Security Reviews: 2015-16 Investment
Canada Act Report

Innova t i on ,  Sci ence  and  Econom i c Deve l opm ent Canada  (" ISEDC" ) has pub l i shed  i ts Annua l  Report  on  the  Investmen t Canada  Act  (the  " ICA" ) fo r the
f i sca l  yea r 2015-2016  (the  "Report" ).  T he  ICA i s Canada 's fo re i gn  i nvestm en t revi ew sta tu te .  T he  Report  d i scl oses sta t i st i cs concern i ng  ISEDC's revi ew
o f t ransact i ons sub j ect  to  the  ICA. No tab l y,  the  Report  i ncl udes fo r the  f i rst  t i m e  i n fo rm at i on  abou t  ISEDC's adm i n i st ra t i on  o f  the  na t i ona l  secu ri ty
p rovi si ons o f  the  ICA si nce  those  p rovi si ons were  i n t roduced  i n  2009 .

T h i s a l e rt  h i gh l i gh ts the  Report 's d i scl osu res concern i ng  the  adm i n i st ra t i on  o f  the  na t i ona l  secu ri ty revi ew p rovi si ons o f  the  ICA.

Results  of National Security  Reviews

T he  na t i ona l  secu ri ty p rovi si ons o f  the  ICA cam e i n to  e ffect  i n  M arch  2009 .  Be tween  tha t  da te  and  M arch  31 ,  2016 ,  ISEDC has rece i ved  4 ,359
no t i f i ca t i ons o f  p roposed  i nvestm en ts sub j ect  to  no t i f i ca t i on  requ i rem en ts,  and  112  app l i ca t i ons fo r revi ew o f  p roposed  i nvestm en ts.  I t  appears tha t
pu rsuan t  to  the  ICA, ISEDC has recom m ended  tha t  the  Governor-i n -Counci l  (the  "GIC" ) o rde r e i gh t  na t i ona l  secu ri ty revi ews o f  i nvestm en ts,  as b roken
down be l ow:

Apri l  2012  –  M arch  2013 Apri l  2013  –  M arch  2014 Apri l  2014  –  M arch  2015 Apri l  2015  –  M arch  2016

2 1 4 1

 

Am ong  the  e i gh t  na t i ona l  secu ri ty revi ews o rde red  by the  GIC: th ree  resu l ted  i n  d i rect i ves no t  to  i m p l em ent the  p roposed  i nvestm en t;  two  resu l ted  i n
o rde rs tha t  the  non-Canad i an  i nvesto r d i vest  con tro l  o f  the  Canad i an  busi ness;  and  two  resu l ted  i n  au tho ri za t i on  o f  the  p roposed  i nvestm en t sub j ect  to
cond i t i ons to  m i t i ga te  the  associ a ted  na t i ona l  secu ri ty ri sk.  One  revi ew resu l ted  i n  the  p roposed  i nvestm en t be i ng  wi thd rawn p ri o r to  the  i ssuance  o f  a
f i na l  o rde r.

Guidance Concerning the Administrat ion of the National Security  Provis ions

T he  Report  a l so  p rovi des som e add i t i ona l  gu i dance  abou t  how ISEDC adm i n i ste rs the  fo re i gn  i nvestm en t p rovi si ons o f  the  ICA. T h i s i s a  we l com e
deve l opm ent,  g i ven  the  genera l l y opaque  na tu re  o f  the  na t i ona l  secu ri ty revi ew p rocess.

Screen i ng  o f  t ransact i ons fo r na t i ona l  secu ri ty revi ew under the  ICA i s conducted  by ISEDC i n  con j unct i on  wi th  Canada 's na t i ona l  secu ri ty agenci es.
Af te r i n i t i a l  screen i ng ,  fu rthe r exam i na t i on  m ay be  i n i t i a ted  th rough  a  recom m enda t i on  to  the  GIC f rom  the  M i n i ste r o f  Innova t i on ,  Sci ence  and
Econom i c Deve l opm ent (the  "M i n i ste r" ) a f te r consu l ta t i on  wi th  the  M i n i ste r o f  Pub l i c Sa fe ty and  Em ergency Preparedness.

I f  an  i nvestm en t i s sub j ect  to  the  ICA 's no t i f i ca t i on  requ i rem en ts,  the  M i n i ste r has 45  days a f te r rece i vi ng  no t i f i ca t i on  (wh i ch  can  be  un i l a te ra l l y
extended  up  to  an  add i t i ona l  45  days) to  seek an  o rde r f rom  the  GIC i n i t i a t i ng  a  na t i ona l  secu ri ty revi ew. Fo r i nvestm en ts tha t  do  no t  requ i re
no t i f i ca t i on ,  the  M i n i ste r has up  to  45  days f rom  the  i m p l em enta t i on  o f  the  i nvestm en t to  seek such  an  o rde r.  I f  an  i nvestm en t i s revi ewed  a f te r
i m p l em enta t i on ,  the  revi ew m ay resu l t  i n  an  o rde r unwi nd i ng  the  i nvestm en t i f  i t  i s found  to  be  i n j u ri ous to  na t i ona l  secu ri ty.

In  cases where  an  app l i ca t i on  fo r revi ew o r no t i f i ca t i on  has no t  been  p roperl y f i l ed ,  ISEDC m ay advi se  the  non-Canad i an  i nvesto r o f  i ts ob l i ga t i ons
under the  ICA and  m ay a l so  requ i re  the  non-Canad i an  i nvesto r to  p rovi de  i n fo rm at i on  necessary to  de te rm i ne  whe the r an  i nvestm en t cou l d  be  i n j u ri ous
to  na t i ona l  secu ri ty.  In  conduct i ng  a  na t i ona l  secu ri ty revi ew ISEDC m ay a l so  requ i re  non-Canad i ans,  o r busi nesses i nvo l ved  i n  a  p roposed  o r
i m p l em ented  i nvestm en t by a  non-Canad i an ,  to  p rovi de  i n fo rm at i on  requ i red  to  conduct  the  na t i ona l  secu ri ty ana l ysi s.  T he  i ssuance  o f  such  a  request
fo r i n fo rm at i on  does no t  necessari l y i m p l y tha t  the  GIC e i the r has o r wi l l  o rde r a  na t i ona l  secu ri ty revi ew.
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