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ARTICLE

Team North® Gives Back
Two recen t  deci si ons f rom  separa te  pane l s o f  the  On ta ri o  Court  o f  Appea l ,  re l eased  the  sam e day,  consi de red  si m i l a r fact  pa t te rns i nvo l vi ng  a l l ega t i ons
o f  roadway d i srepa i r and  i n te rsect i ons wi th  faded  o r pa rt i a l l y rem oved  stop  l i nes.  T he  m oto r veh i cl e  acci den ts i n  bo th  Smi th  v.  Sa franyos,  2018  ONCA
760  (Smi th ) and  Chi occh i o  v.  Hami l ton  (Ci ty),  2018  ONCA 762  (Chi occh i o ),  occu rred  when  a  veh i cl e  stopped  a t  a  stop  si gn ,  bu t  then  d i d  no t  stop  cl ose r
to  the  i n te rsect i on  wi th  a  cl ea r vi ew o f  oncom i ng  t ra ff i c,  on l y to  co l l i de  wi th  an  oncom i ng  veh i cl e .  Bo th  act i ons i nvo l ved  a  d ri ve r’s ob l i ga t i ons under s.
136(1 ) o f  the  Hi ghw ay Tra f f i c Act  (HTA) to  stop  the i r veh i cl e  " i m m ed i a te l y be fo re  en te ri ng  the  i n te rsect i on ."

Bo th  pane l s he l d  tha t  a  road  au tho ri ty m ay be  found  l i ab l e  fo r roadway non-repa i r fo r fa i l i ng  to  pa i n t  o r m a i n ta i n  a  stop  l i ne  even  where  a  d ri ve r
neg l i gen t l y fa i l ed  to  com p l y wi th  s.  136(1 ) o f  the  HTA. However,  i n  one  case  the  Court  abso l ved  the  road  au tho ri ty and  i n  the  o the r the  l i ab i l i ty f i nd i ng
was uphe l d .  T he  reason i ng  o f  the  Court  ca l l s fo r fu rthe r scru t i ny and  a  deeper ana l ysi s o f  the  reasonab l e  d ri ve r and  causa t i on  ana l ysi s i n  roadway
d i srepa i r cases i nvo l vi ng  neg l i gen t  d ri ve rs.

A Municipality’s Roadway Obligations and the Reasonable Driver

Under sect i on  44  o f  the Mun i ci pa l  Act ,  2001,  S .O. 2001 ,  c.  25 ,road  au tho ri t i es owe  a  du ty o f  ca re  to  m a i n ta i n  the i r h i ghways i n  a  reasonab l e  sta te  o f
repa i r taki ng  i n to  accoun t  the  characte r and  l oca t i on  o f  the  h i ghway.  In  bo th  Chi occh i o  and  Smi th ,  the  Court  o f  Appea l  rea ff i rm ed  i ts fou r-step  test  se t
ou t  i n  i ts 2014  deci si on  i n  Fordham v.  Du t ton  Dunw i ch 2014  ONCA 891 ,  [2014 ]  (Fordham) fo r de te rm i n i ng  l i ab i l i ty under s.  44  o f  the  Mun i ci pa l  Act ,
2001 :

1.  Non-repa i r:  T he  p l a i n t i f f  m ust  p rove  on  a  ba l ance  o f  p robab i l i t i es tha t  the  m un i ci pa l i ty fa i l ed  to  keep  the  road  i n  quest i on  i n  a  reasonab l e  sta te  o f
repa i r;

2.  Causa t i on :  T he  p l a i n t i f f  m ust  p rove  the  "non-repa i r"  caused  the  acci den t ;

3.  Sta tu to ry De fences:  Proo f  o f  "non-repa i r"  and  causa t i on  estab l i sh  a  pri ma  faci e case  o f  l i ab i l i ty aga i nst  a  m un i ci pa l i ty,  wh i ch  then  has the  onus o f
estab l i sh i ng  tha t  a t  l east  one  o f  the  th ree  de fences found  i n  s.  44 (3 ) o f  the  Mun i ci pa l  Act ,  2001  app l i es;  and

4.  Contri bu to ry Neg l i gence:  A m un i ci pa l i ty tha t  canno t  estab l i sh  any o f  the  th ree  de fences i n  s.  44 (3 ) wi l l  be  found  l i ab l e .  T he  m un i ci pa l i ty can ,
however,  show tha t  the  p l a i n t i f f ’s conduct  caused  o r con tri bu ted  to  the  p l a i n t i f f ’s i n j u ri es.

However,  a  road  au tho ri ty owes no  du ty to  accom m odate  neg l i gen t  d ri ve rs,  and  the  du ty under s.  44  o f  the  Mun i ci pa l  Act ,  2011,  i s to  be  vi ewed  th rough
the  l ens o f  the  o rd i na ry and  reasonab l e  d ri ve r who  d ri ves wi thou t  neg l i gence ,  o r,  i n  acco rdance  wi th  the  l aw. T he  "o rd i na ry reasonab l e  d ri ve r"  i s no t  a
perfect  d ri ve r,  bu t  one  tha t  m akes m i stakes.  As had  been  exp l a i ned  p revi ousl y i n  Deeri ng  v.  Scugog  (Tow nsh i p ),  2010  ONSC 5502 ,  the  o rd i na ry
reasonab l e  d ri ve r i s "o f  ave rage  i n te l l i gence ,  pays a t ten t i on ,  uses cau t i on  when  cond i t i ons warran t ,  bu t  i s hum an and  som et i m es m akes m i stakes."

Bo th  Smi th  and  Chi occh i o  i nvo l ved  d ri ve rs who ,  each  pane l  found ,  were  neg l i gen t  a f te r fa i l i ng  to  stop  cl ose r to  an  i n te rsect i on  i n  o rde r to  have  a  cl ea r
vi ew o f  t ra ff i c,  a f te r havi ng  stopped  i n i t i a l l y a t  a  stop  si gn .  Ye t ,  i n  Chi occo  the  road  au tho ri ty was abso l ved  o f  l i ab i l i ty,  bu t  i n  Smi th  was no t .

Smith v. Safranyos, 2018 ONCA 760

In  Smi th ,  the  de fendan t  d ri ve r stopped  a t  a  stop  si gn  som e ways back f rom  i n te rsect i on ,  be fo re  m ovi ng  i n to  the  i n te rsect i on  wi thou t  stopp i ng  aga i n ,  and
struck an  oncom i ng  veh i cl e  (whose  d ri ve r was speed i ng  and  had  consum ed a l coho l ).  T he  p l a i n t i f fs were  the  ch i l d ren  and  the i r fam i l y m em bers i n  the
veh i cl e  tha t  pu l l ed  ou t  i n to  oncom i ng  t ra ff i c.  T he  i n te rsect i on  had  a  stop  si gn ,  bu t  the  roadway’s stop  l i ne  was faded  and  had  been  pa rt i a l l y rem oved
duri ng  an  ea rl i e r " shave  and  pave"  opera t i on  and  no t  repa i n ted .  T he  l oca t i on  o f  a  m e ta l  guard ra i l  and  e l eva t i on  changes near the  i n te rsect i on  m ean t
tha t  the re  was a  pa rt i a l  b l i nd  spo t  where  oncom i ng  veh i cl es were  unab l e  to  see  the  tu rn i ng  veh i cl es un t i l  they were  35  m ete rs f rom  the  i n te rsect i on  and
tu rn i ng  veh i cl es had  a  co rrespond i ng  pa rt i a l l y obscured  si gh t  l i ne .  T he  t ri a l  j udge  found  tha t  the  road  au tho ri ty d i d  no t  m ee t the  reasonab l e  sta te  o f
repa i r because  o f  the  cum u l a t i ve  e ffect  o f  the  faded  stop  l i ne ,  the  change  i n  e l eva t i on ,  and  the  obscured  si gh t l i ne  fo r veh i cl es approach i ng  the
i n te rsect i on .  A l though  the  d ri ve r cl ea rl y con travened  s.  136  o f  the  HTA, the  t ri a l  j udge  found  tha t  the  b reaches were  a  con tri bu t i ng  cause  o f  the
acci den t ,  and  apport i oned  25  pe r cen t  l i ab i l i ty to  the  road  au tho ri ty,  a l ong  wi th  50  pe r cen t  to  the  d ri ve r o f  the  p l a i n t i f fs’ veh i cl e ,  and  25  pe r cen t  to
the  o the r d ri ve r.  

T he  Court  o f  Appea l  uphe l d  the  t ri a l  j udge ’s deci si on  regard i ng  the  road  au tho ri ty,  em phasi zi ng  tha t  a  non-repa i r act i on  can  succeed  even  where  a
neg l i gen t  d ri ve r was the  i m m ed i a te  cause  o f  the  acci den t  so  l ong  as road  cond i t i ons tha t  wou l d  i m peri l  o rd i na ry d ri ve rs const i tu te  a  "bu t  fo r"  cause  o f
the  acci den t  and  posed  an  un reasonab l e  sa fe ty ri sk to  d ri ve rs who  exe rci sed  reasonab l e  ca re .  L i ke  the  pane l  i n  Chi occh i o ,  i t  was found  tha t  a
m un i ci pa l i ty canno t  avo i d  l i ab i l i ty by re l yi ng  on  s.  136  o f  the  HTA i f  the  cond i t i on  o f  the  stop  si gns and  road  m arki ngs i n  who l e  o r i n  pa rt  rendered  the
i n te rsect i on  unsa fe  fo r reasonab l e  d ri ve rs.  T he  Court  o f  Appea l  a l so  no ted  tha t  the  t ri a l  j udge ’s deci si on  was no t  a  decl a ra t i on  tha t  a  pa i n ted  stop  l i ne
i s a l ways requ i red ,  bu t  ra the r was a  fact-speci f i c assessm ent o f  the  evi dence .

Chiocchio v. Hamilton (City), 2018 ONCA 762

Gi ven  the  a rt i cu l a t i on  and  approach  to  the  reasonab l e  o rd i na ry d ri ve r by the  pane l  i n  Smi th ,  one  wou l d  have  expected  a  si m i l a r upho l d i ng  o f  the  t ri a l
j udge ’s f i nd i ng  i n  Chi occh i o  tha t  the  road  au tho ri ty was l i ab l e  fo r the i r faded  stop  l i ne .  Facts a re ,  o f  cou rse ,  case  speci f i c,  wh i ch  m ay exp l a i n  to  som e
degree  the  d i ffe ren t  ou tcom e i n  these  cases.

In  Chi occh i o ,  the  acci den t  occu rred  a t  a  ru ra l  i n te rsect i on  wi th  two-l ane  roads i n  bo th  d i rect i ons.  One  o f  the  i n te rsect i ons had  a  stop  si gn ,  wh i l e  the
posted  speed  on  the  o the r,  wi thou t  a  stop  si gn ,  was 80  km /h .  T he  de fendan t  d ri ve r stopped  a t  the  stop  si gn  tha t  was a t  m ost  12 .3  m etres back f rom  the
en trance  to  the  i n te rsect i on ,  bu t  d i d  no t  stop  aga i n  a t  the  faded  stop  l i ne  tha t  was a t  m ost  2 .94  m etres back f rom  the  i n te rsect i on .  I t  was conceded  a t
t ri a l  tha t  the  de fendan t  d ri ve r was neg l i gen t  i n  en te ri ng  the  i n te rsect i on  when  i t  was unsa fe  to  do  so .  He  was found  50  pe r cen t  l i ab l e .  T he  p l a i n t i f f ,  a
passenger i n  the  oncom i ng  veh i cl e ,  was rendered  a  quadri p l eg i c.  

T he  t ri a l  j udge  found  the  road  au tho ri ty 50  pe r cen t  l i ab l e  fo r fa i l i ng  to  repa i n t  the  faded  stop  l i ne  tha t  was no  l onger e ffect i ve  i n  gu i d i ng  d ri ve rs as to
where  to  stop .  Had  the  de fendan t  d ri ve r stopped  a t  the  faded  stop  l i ne ,  wh i ch  was accep ted  to  be  h i s usua l  p ract i ce ,  he  wou l d  have  been  ab l e  to  see
the  oncom i ng  veh i cl e ,  and  the  acci den t  wou l d  no t  have  occurred .

ttps://www.canlii.org/en/on/onca/doc/2018/2018onca760/2018onca760.htm
ttps://www.canlii.org/en/on/onca/doc/2018/2018onca762/2018onca762.htm


T he  Court  o f  Appea l  ove rtu rned  the  t ri a l  j udge ’s f i nd i ngs,  no t i ng  tha t  a  road  au tho ri ty’s "du ty does no t  extend  to  rem edyi ng  cond i t i ons tha t  pose  a  ri sk
o f  ha rm  on l y because  o f  neg l i gen t  d ri vi ng ."  T he  t ri a l  j udge  e rred  i n  app l yi ng  the  o rd i na ry reasonab l e  d ri ve r standard  i n  consi de ri ng  whe the r such  a
d ri ve r wou l d  know the  "sa fe  stopp i ng  d i stance"  i n  re l a t i on  to  oncom i ng  t ra ff i c.  Ra the r,  the  quest i on  tha t  was to  be  asked  was whe the r,  i n  the  absence  o f
a  stop  l i ne ,  the  i n te rsect i on  posed  an  un reasonab l e  ri sk o f  ha rm  fo r o rd i na ry d ri ve rs exe rci si ng  reasonab l e  ca re  who  som et i m es m ake  m i stakes.

Accord i ng  to  the  Court  o f  Appea l ,  the  o rd i na ry reasonab l e  d ri ve r,  desp i te  stopp i ng  a t  a  stop  si gn ,  wou l d  recogn i ze  a  need  to  com e cl ose r to  an
i n te rsect i on  and  stop  aga i n  to  have  a  cl ea r vi ew o f  oncom i ng  t ra ff i c.  Pu t  ano the r way,  the  Court  o f  Appea l  concl uded  tha t  a  d ri ve r who  stops i n  a
posi t i on  where  the i r vi ew o f  oncom i ng  t ra ff i c i s obscured  and  does no t  stop  aga i n  be fo re  en te ri ng  the  i n te rsect i on  fa l l s we l l  be l ow the  standard  o f  an
ord i na ry d ri ve r.  T he  ob l i ga t i on  o f  the  reasonab l e  d ri ve r,  even  i f  they d i d  no t  m ee t the i r ob l i ga t i on  o f  s.  136  o f  the  HTA to  stop  i mmed i a te l y  be fo re
en te ri ng  the  i n te rsect i on ,  was to  stop  a t  a  po i n t  cl ose  enough  to  the  i n te rsect i on  to  a t  l east  have  si gh t l i nes i n  bo th  d i rect i ons.

And  so  the  faded  stop  l i ne  a t  the  i n te rsect i on  d i d  no t  pose  an  un reasonab l e  ri sk o f  ha rm  to  o rd i na ry reasonab l e  d ri ve rs.

Reconciling Chiocchio and Smith

T he  deci si ons a re  ha rd  to  square .

Wh i l e  bo th  pane l s ag reed  tha t  the  fa i l u re  o f  a  d ri ve r to  ab i de  by s.  136  o f  the  HTA wou l d  no t  i m m un i ze  a  road  au tho ri ty f rom  a  f i nd i ng  o f  l i ab i l i ty,  i t  i s
no t  cl ea r tha t  a  consi sten t  approach  to  the  reasonab l e  d ri ve r and  causa t i on  i s be i ng  app l i ed .

In  Smi th ,  the  Court  re j ected  the  a rgum ent tha t  i t  was "a l ways neg l i gen t  to  fa i l  to  stop  i m m ed i a te l y be fo re  en te ri ng  an  i n te rsect i on  m arked  wi th  a  stop
si gn ,  [and  the re fo re ]  on l y neg l i gen t  d ri ve rs a re  pu t  a t  ri sk by the  absence  o f  a  pa i n ted  stop  l i ne ."  Accord i ng  to  the  pane l ,  th i s a rgum ent was " too
si m p l i st i c"  and  wou l d  i m m un i ze  road  au tho ri t i es f rom  l i ab i l i ty,  regard l ess o f  the  characte r o r qua l i ty o f  i ts stop  si gns o r m arki ngs.  T hus,  the  pane l  seem s
to  have  m ade  room  fo r a  f i nd i ng  o f  l i ab i l i ty aga i nst  a  road  au tho ri ty i n  cases i nvo l vi ng  neg l i gen t  d ri ve rs.

However,  the  reason i ng  o f  the  pane l  i n  Chi occh i o  appears to  be  the  opposi te .  T he  pane l  found  tha t  the  t ri a l  j udge  e rred  i n  f i nd i ng  the  test  fo r non-
repa i r to  be  whe the r an  o rd i na ry reasonab l e  d ri ve r cou l d  be  expected  to  know the  exact  l eng th  o f  the  sa fe  stopp i ng  d i stance ,  and  concl uded  tha t  a
reasonab l e  d ri ve r wou l d  b ri ng  the i r veh i cl es to  a  stop  be fo re  en te ri ng  an  i n te rsect i on  wi th i n  a  zone  i n  wh i ch  they had  si gh t l i nes i n  bo th  d i rect i ons.
Accord i ng  to  the  pane l ,  a  reasonab l e  (i .e .  non -neg l i gen t  d ri ve r) "wou l d  know to  com e cl ose r to  the  i n te rsect i on  be fo re  stopp i ng  i n i t i a l l y o r be fo re
stopp i ng  aga i n ,  i n  o rde r to  have  a  cl ea r vi ew o f  t ra ff i c f rom  bo th  d i rect i ons."   By fa i l i ng  to  do  so ,  the  cause  o f  the  acci den t  was no t  the  l ack o f  a
pa i n ted  stop  l i ne ,  bu t  the  conduct  o f  the  d ri ve r i n  fa i l i ng  to  stop  i n  a  posi t i on  a ffo rd i ng  cl ea r si gh t  l i nes be fo re  en te ri ng  an  i n te rsect i on .

In  addressi ng  the  deci si on  i n  Smi th ,  the  pane l  i n Ch i occh i o  cau t i oned  tha t  the  deci si ons a re  dependen t  on  the  un i que  facts o f  each  case .  However,
even  i f  one  accep ts tha t  the re  were  changes i n  the  g rad i en t  and  a  pa rt i a l l y obstructed  si gh t l i ne  i n  the  i n te rsect i on  a t  i ssue  i n  Smi th ,  the  evi dence  st i l l
i nvo l ved  a  neg l i gen t  d ri ve r who  fa i l ed  to  stop  i n  a  posi t i on  a ffo rd i ng  cl ea r si gh t  l i nes be fo re  en te ri ng  an  i n te rsect i on .  T he  d i ffe rence  i n  Smi th  appears
to  be  tha t  the  pane l  found  th i s to  be  bu t  one  cause  o f  the  resu l t i ng  acci den t ,  whereas i n  Chi occh i o  i s was found  to  be  the  cause  o f  the  acci den t .
However,  the  pane l  i n  Smi th  accep ted  the  t ri a l  j udge ’s f i nd i ng  (based  on  ag reed  expert  evi dence),  tha t  d ri ve rs approach i ng  the  i n te rsect i on  wou l d  have
seen  the  approach i ng  veh i cl e  when  they were  f i ve  m etres back f rom  the  i n te rsect i on .  App l yi ng  the  sam e reason i ng  as i n  Chi occh i o ,
i n  Smi th  the  cause  o f  the  acci den t  cou l d  be  a t t ri bu ted  to  the  d ri ve r’s fa i l u re  to  stop ,  ra the r than  the  l ack o f  a  pa i n t i ng  stop  l i ne .   

T hus,  the re  rem a i ns som e tensi on  be tween  these  deci si ons and  the  Court  o f  Appea l ’s vi ew o f  causa t i on  and  the  standard  o f  m a i n tenance  fo r the
reasonab l e  d ri ve r i n  cases o f  road  d i srepa i r.

Desp i te  th i s tensi on ,  bo th  pane l s found  tha t  i n  a  roadway repa i r cl a i m s wi th  respect  to  stop  l i nes,  the  quest i on  rem a i ns whe the r,  i n  the  absence  o f  a
cl ea rl y pa i n ted  stop  l i ne ,  the  i n te rsect i on  posed  an  un reasonab l e  ri sk o f  ha rm  fo r o rd i na ry d ri ve rs exe rci si ng  reasonab l e  ca re  who  som et i m es m ake
m i stakes.  Fu rthe rm ore ,  pa i n ted  stop  l i nes a re  no t  a l ways requ i red  where  an  i n te rsect i on  has obscured  si gh t l i nes,  bu t  an  assessm ent o f  a l l  o f  the
po ten t i a l  i ssues,  such  as g rad i en t  changes,  shou l d  be  consi de red  to  de te rm i ne  whe the r the  cum u l a t i ve  e ffect  o f  these  facto rs i s tha t  the  i n te rsect i on  i s
i n  a  sta te  o f  "non-repa i r" .

T hese  cases se rve  as a  rem i nder tha t  a l l  roadway repa i r cases m ust  be  exam i ned  i n  l i gh t  o f  the i r speci f i c facts,  wi th  speci f i c consi de ra t i on  and  cau t i on
g i ven  to  wha t  wou l d  be  expected  o f  a  " reasonab l e "  d ri ve r i n  those  pa rt i cu l a r ci rcum stances.
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