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ARTICLE

Issue of Recovery for Pure Economic Loss Creates Barrier to Certif ication of
Manitoba Class Action

In  Pi scl evi ch  e t  a l .  v Government o f  Man i toba,  the  M an i toba  Court  o f  Appea l  g ran ted  the  de fendan t  Governm ent o f  M an i toba  l eave  to  appea l  an  o rde r
ce rt i fyi ng  the  p l a i n t i f fs'  act i on  as a  cl ass p roceed i ng ,  concl ud i ng  tha t  i ssues re l a t i ng  to  recovery fo r pu re  econom i c l oss m ust  be  addressed  i n  o rde r to
m ove  past  the  ce rt i f i ca t i on  stage .

T he  Pi scl evi ch  e t  a l .  act i on  a ri ses f rom  the  f l ood i ng  o f  Lake  M an i toba  i n  2011  and  i ts e ffects on  i nd i vi dua l s and  busi nesses.  T he  p l a i n t i f fs a l l ege  tha t
the  f l ood i ng  was caused  by the  de fendan t 's neg l i gen t  opera t i on  o f  a  desi gna ted  wa te r con tro l  work.

In te rest i ng l y,  the  consequences o f  the  2011  f l ood i ng  were  p revi ousl y the  sub j ect  o f  a  ce rt i f i ca t i on  m ot i on  i n  Anderson  v.  Man i toba,  i n  wh i ch  the
M an i toba  Court  o f  Appea l  uphe l d  the  ce rt i f i ca t i on  o f  a  cl ass act i on  on  the  sam e facts.  Anderson  i nvo l ved  fou r Fi rst  Na t i ons,  wh i l e  Pi scl evi ch  e t  a l .
i nvo l ves i nd i vi dua l  l and  and  busi ness owners.

T he  Court 's deci si on  to  g ran t  l eave  to  appea l  h i nged  on  the  quest i on  o f  whe the r the  p l ead i ngs d i scl osed  a  basi s fo r a  tenab l e  cl a i m  fo r pu re  econom i c
l oss and  whe the r tha t  l oss const i tu ted  a  com m on i ssue .  T he  Court  concl uded  tha t  the  i ssue  o f  recovery fo r pu re  econom i c l oss ra i sed  a  quest i on  o f  l aw
wi th  a rguab l e  substance ,  no t i ng  tha t  i t  rem a i ned  an  unse t t l ed  a rea  o f  l aw wh i ch  was no t  addressed  i n  Anderson .  Acco rd i ng l y,  the  Court  concl uded  tha t
quest i ons re l a t i ng  to  pu re  econom i c l oss and  whe the r i t  const i tu ted  a  com m on i ssue  m ust  be  addressed  be fo re  Pi scl evi ch  e t  a l .  cou l d  be  ce rt i f i ed  as a
cl ass act i on .

Servi ces:  Cl ass Act i ons,  Di spu tes,  Appe l l a te  Advocacy
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