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ARTICLE

Lithium-Ion Batteries And Indeterminate Liability: Ontario Extends Certif ication In
Claims Of Global Price-Fixing Conspiracy

T he  On ta ri o  Court  o f  Appea l  ove rtu rns l ower cou rt  deci si ons and  extends cl ass act i on  ce rt i f i ca t i on  to  i ncl ude  so -ca l l ed  "um bre l l a "  pu rchasers i n  the
cl ass m em bersh i p .

In  Shah  v.  LG Chem L td. ,  Just i ces Rou l eau ,  Roberts and  Fa i rbu rn  o f  the  On ta ri o  Court  o f  Appea l  g ran ted  the  appea l  o f  the  rep resen ta t i ve  p l a i n t i f fs i n  a
cl ass act i on .  T he  p roceed i ng  re l a tes to  an  a l l eged  consp i racy to  f i x p ri ces o f  l i th i um -i on  ba t te ri es and  o the r p roducts.  T he  deci si on  ove rtu rns the  p ri o r
deci si ons o f  the  Di vi si ona l  Court  and  o f  the  ce rt i f i ca t i on  j udge ,  and  b ri ngs the  On ta ri o  l aw on  the  i ssue  o f  the  i nde te rm i na te  l i ab i l i ty de fence  i n
a l i gnm ent wi th  tha t  deve l oped  by the  Bri t i sh  Co l um b i a  Court  o f  Appea l  i n  a  separa te  act i on ,  Godfrey v.  Sony Corpora t i on.

T he  cl ass act i on  de fendan ts a re  a l l eged  to  have  con tro l l ed  the  m a j o ri ty o f  the  l i th i um -i on  ba t te ry m arke t  i n  Canada  f rom  2001  to  2012 .  A t  one  t i m e ,
the  de fendan ts con tro l l ed  approxi m a te l y 75% o f  the  i n te rna t i ona l  m arke t  and  an  even  h i gher p roport i on  i n  Canada .  T hey a re  a l l eged  to  have  m et and
agreed  upon  f l oo r p ri ci ng ,  reduct i ons i n  p roduct i on ,  m anu factu re  and  supp l y,  a l l oca t i ons o f  sa l es vo l um es and  the  subm i ssi on  o f  co l l usi ve  b i ds.  T he
p l a i n t i f fs m a i n ta i n  tha t  the  a l l eged  ca rte l  he l d  so  m uch  o f  the  m arke t  sha re  tha t  i ncreases i n  the  ca rte l 's p ri ces o f  l i th i um -i on  p roducts caused  non-
consp i ra to rs to  a l so  ra i se  the i r p ri ces –  a  phenom enon  descri bed  as an  "um bre l l a  e ffect" .

T he  de fendan ts'  po ten t i a l  l i ab i l i ty to  so -ca l l ed  "um bre l l a  pu rchasers"  –  pu rchasers o f  l i th i um -i on  ba t te ri es tha t  o ri g i na ted  f rom  non-de fendan ts –  has
been  a  f i e rce l y con tested  i ssue .  Lower court  deci si ons and  appea l s have  gone  back and  fo rth  i n  On ta ri o  and  Bri t i sh  Co l um b i a  wi th  each  subsequen t
deci si on  consi de ri ng  and  re j ect i ng  the  reason i ng  o f  the  l a test  deci si on  f rom  the  o the r j u ri sd i ct i on  –  un t i l  now.

In  On ta ri o ,  the  ce rt i f i ca t i on  j udge  and  Di vi si ona l  Court  had  excl uded  the  um bre l l a  pu rchasers f rom  the  p roposed  cl ass on  the  basi s tha t  the  de fendan ts
wou l d  be  exposed  to  i nde te rm i na te  l i ab i l i ty i f  these  cl a i m s were  a l l owed  to  p roceed .  However,  the  Court  o f  Appea l  he l d  tha t  Parl i am en t d i d  no t  i n tend
tha t  the  p ri nci p l e  o f  i nde te rm i na te  l i ab i l i ty,  wh i ch  i s a  po l i cy consi de ra t i on  found  i n  the  l aw o f  neg l i gence ,  to  app l y to  sta tu to ry cl a i m s under
the  Compet i t i on  Act,  no r does i nde te rm i na te  l i ab i l i ty app l y to  cl a i m s o f  un l awfu l  m eans consp i racy.  T he  appea l  deci si on  fu rthe r ho l ds tha t  any concerns
abou t  i nde te rm i na te  l i ab i l i ty a re  m i t i ga ted  by the  requ i rem en t to  p rove  i n ten t i ona l  wrongdo i ng  and  l osses resu l t i ng  the re  f rom . T he  Court  a l so  no ted
i nde te rm i na te  l i ab i l i ty i s no t  to  be  con fused  wi th  si gn i f i can t  l i ab i l i ty.  A l though  the re  wou l d  be  add i t i ona l  exposure  wi th  the  add i t i on  o f  the  um bre l l a
pu rchasers,  " consp i ri ng  to  f i x p ri ces fo r ba t te ri es tha t  a re  i n  h i gh  dem and  fo r con tem pora ry soci e ty,  m ay we l l  com e wi th  si gn i f i can t  l i ab i l i ty" .

In  add i t i on  to  f i nd i ng  i n  the  p l a i n t i f fs'  favour wi th  respect  to  the  i nde te rm i na te  l i ab i l i ty i ssue ,  the  Court  o f  Appea l  ag reed  wi th  the  Di vi si ona l  Court  tha t
the  p l a i n t i f fs cl a i m  fo r an  un l awfu l  m eans consp i racy cou l d  p roceed  a l ong  wi th  the i r sta tu to ry cl a i m  and  fu rthe r he l d  tha t  the  cl a i m s were  p roperl y
p l eaded ,  tha t  a  separa te  rep resen ta t i ve  p l a i n t i f f  was no t  requ i red  fo r the  um bre l l a  cl ass,  tha t  a  cl ass p roceed i ng  i s the  p re fe rab l e  p rocedure  fo r
reso l vi ng  the  i ssues i n  com m on and  tha t ,  wi th  the  excep t i on  o f  the  quan t i f i ca t i on  o f  dam ages fo r the  um bre l l a  pu rchasers,  the  i ssues can  be  reso l ved  on
a  com m on basi s.

In te rested  pe rsons shou l d  con t i nue  to  wa tch  fo r the  upcom i ng  deci si on  o f  the  Suprem e Court  o f  Canada ,  wh i ch  has a l ready g ran ted  l eave  to  appea l
wi th  respect  to  the  B.C. p roceed i ng ,  fo r ho l d i ngs bo th  on  the  i ssue  o f  i nde te rm i na te  l i ab i l i ty and  the  app l i cab i l i ty o f  the  un l awfu l  m eans consp i racy
cl a i m .
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