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ARTICLE

Alberta Court of Appeal Grants Leave to Appeal Decision for Work Camp Permit Near
Sour Gas Facilities

Summary

In  Canad i an  Na tu ra l  Resources L i mi ted  v Mun i ci pa l  Di st ri ct  o f  Greenvi ew  No  16  Subd i vi si on  and  Deve l opment Appea l  Board1 ,  the  A l be rta  Court  o f
Appea l  g ran ted  Canad i an  Na tu ra l  Resources L i m i ted  ("CNRL" ) and  She l l  Canada  L i m i ted  (She l l ) l eave  to  appea l  the  deci si on  o f  the  M un i ci pa l  Di st ri ct
o f  Greenvi ew No . 16  Subd i vi si on  and  Deve l opm ent Appea l  Board  (the  "Board " ) to  renew a  deve l opm ent pe rm i t  i ssued  to  Devco  Deve l opm ents Corp
(Devco) and  Hori zon  North  Cam ps & Ca te ri ng  (Hori zon ) fo r a  work cam p l oca ted  near CNRL and  She l l 's sou r gas faci l i t i es.  S i gn i f i can t l y,  i n  th i s deci si on
the  Court  o f  Appea l  dem onstra ted  wi l l i ngness to  i n te rvene  where  sa fe ty-re l a ted  consequences resu l ted  f rom  a  m un i ci pa l  deve l opm ent au tho ri ty's
deci si on ,  and  appears to  acknowl edge  the  p ri m acy o f  p rovi nci a l  app rova l s ove r m un i ci pa l  deve l opm ent deci si ons under s.  619  o f  the  Mun i ci pa l
Government Act  (M GA).

Background

In  October 2017 ,  the  M un i ci pa l  P l ann i ng  Com m i ssi on  fo r the  M un i ci pa l  Di st ri ct  o f  Greenvi ew No . 16  (the  Com m i ssi on ) i ssued  Deve l opm ent Perm i t  D17-
304  (the  Fi rst  DP) to  Devco  and  Hori zon  fo r a  work cam p l oca ted  140  and  250  m ete rs f rom  CNRL and  She l l 's sou r gas faci l i t i es,  respect i ve l y.  In  June
2018 ,  the  A l be rta  Energy Regu l a to r ("AER" ) con f i rm ed  to  CNRL tha t  the  work cam p i n  quest i on  d i d  no t  con fo rm  to  the  AER's se tbacks fo r sou r gas
faci l i t i es.  In  Sep tem ber 2018 ,  Devco  and  Hori zon  sough t  to  have  the  Fi rst  DP renewed . In  Novem ber 2018 ,  the  Com m i ssi on  renewed  and  i ssued
Deve l opm ent Perm i t  D18-259  (the  Second  DP).  CNRL and  She l l  appea l ed  the  Second  DP to  the  Board  a rgu i ng  tha t  the  cam p 's p roxi m i ty to  sou r gas
faci l i t i es and  p i pe l i nes ra i sed  concerns abou t  the  sa fe ty o f  i ts occupan ts.  T he  Board  found ,i n te r a l i a,  tha t  the  i ssuance  o f  the  deve l opm ent pe rm i t  was
no t  an  appea l ab l e  deci si on  under s.  685(3 ) o f  the  M GA. T he  Board  fu rthe r no ted  tha t  i f  i t  had  had  j u ri sd i ct i on  to  deci de  the  appea l ,  i t  wou l d  have
exerci sed  i ts au tho ri ty under s.  687(3 ) o f  the  M GA to  depart  f rom  and  va ry the  se tback d i stances p rescri bed  by the  AER. CNRL and  She l l  sough t
pe rm i ssi on  to  appea l  the  Board 's deci si on  be fo re  the  A l be rta  Court  o f  Appea l .

Issues

CNRL and  She l l  a rgued  tha t  the  Board  had  e rred  i n  l aw o r j u ri sd i ct i on  i n  th ree  d i ffe ren t  ways:  (1 ) i n  f i nd i ng  tha t  the  i ssuance  o f  the  Second  DP was no t
an  appea l ab l e  deci si on  under s.  685(3 ) o f  the  M GA; (2 ) by abusi ng  i ts d i scre t i on  under s.  687(3 ) o f  the  M GA; and  (3 ) by fa i l i ng  to  consi de r s.  619  o f
the  M GA.

Decision

Pursuan t  to  s.  688  o f  the  M GA, l eave  to  appea l  a  deci si on  o f  the  Board  m ay be  g ran ted  i f  the  appea l  i nvo l ves a  quest i on  o f  l aw o f  " su ff i ci en t
i m portance"  to  m eri t  a  fu rthe r appea l  and  has a  " reasonab l e  chance  o f  success."

T he  Court  o f  Appea l  concl uded  tha t  the  th ree  g rounds o f  appea l  o ffe red  "su ff i ci en t  i m portance"  to  m eri t  a  fu rthe r appea l  i n  l i gh t  o f  the  cen tra l  ro l e  o f
the  energy secto r i n  A l be rta  and  the  l e tha l  na tu re  o f  a  sou r gas l eak.  T he  Court  then  consi de red  whe the r each  g round  o f  appea l  had  a  " reasonab l e
chance  o f  success."

Fi rst ,  the  court  found  tha t  the  a rgum ent tha t  the  Board  had  e rred  i n  l aw o r j u ri sd i ct i on  i n  f i nd i ng  tha t  the  i ssuance  o f  the  Second  DP was no t  an
appea l ab l e  deci si on  under s.  685(3 ) o f  the  M GA had  a  reasonab l e  chance  o f  success.  T h i s sect i on  p rovi des tha t  "no  appea l  l i es i n  respect  o f  the
i ssuance  o f  a  deve l opm ent pe rm i t  fo r a  pe rm i t ted  use  un l ess the  p rovi si ons o f  the  l and  use  byl aw were  re l axed ,  va ri ed  o r m i si n te rp re ted  …."  T he  court
he l d  tha t  i t  was a rguab l e  tha t  s.  685(3 ) o f  the  M GA d i d  no t  app l y because  the  two  sect i ons o f  the  By l aw had  been  re l axed .

Second ,  the  court  found  tha t  the  a rgum ent tha t  the  Board  had  e rred  i n  l aw o r j u ri sd i ct i on  by abusi ng  i ts d i scre t i on  under s.  687(3 ) o f  the  M GA a l so  had
a  reasonab l e  chance  o f  success.  T he  court  no ted  tha t  fa i l i ng  to  take  i n to  accoun t  re l evan t  consi de ra t i ons and  taki ng  i n to  accoun t  i rre l evan t
consi de ra t i ons m ay am oun t to  abuse  o f  d i scre t i on .  T he  court  he l d  tha t  the  Board  d i d  no t  consi de r the  evi dence  tha t  the re  wou l d  no t  be  t i m e  to  i n i t i a te
an  a l e rt  o r to  act i va te  an  Em ergency Response  P l an  ("ERP" ) wi th i n  the  se tback a rea  i n  the  even t  o f  a  sou r gas re l ease ,  and  th i s was a rguab l y a  re l evan t
consi de ra t i on .  Fu rthe r,  the  court  he l d  tha t  the  Board  consi de red  the  fact  tha t  no  i nci den t  had  occurred  i n  the  past  yea r,  and  th i s was a rguab l y an
i rre l evan t  consi de ra t i on .

T h i rd ,  the  court  found  tha t  the  a rgum ent tha t  the  Board  had  e rred  i n  l aw o r j u ri sd i ct i on  by fa i l i ng  to  consi de r s.  619(1 ) o f  the  M GA had  a  reasonab l e
chance  o f  success as we l l .  T h i s sect i on  p rovi des tha t  " [a ]  l i cence ,  pe rm i t ,  app rova l  o r o the r au tho ri za t i on  g ran ted  by the  … AER … preva i l s,  i n
accordance  wi th  th i s sect i on ,  ove r any sta tu to ry p l an ,  l and  use  byl aw, subd i vi si on  deci si on  o r deve l opm ent deci si on  by a  subd i vi si on  au tho ri ty,
deve l opm ent au tho ri ty,  subd i vi si on  and  deve l opm ent appea l  board ,  o r the  M un i ci pa l  Governm ent Board  o r any o the r au tho ri za t i on  under th i s Part" .
T he  court  he l d  tha t  the  i n te rp re ta t i on  o f  th i s sect i on  was a  new i ssue  wh i ch  cou l d  be  ra i sed  on  appea l  fo r a  num ber o f  reasons,  i ncl ud i ng  i ts
i m p l i ca t i ons beyond  the  pa rt i cu l a r pa rt i es to  th i s d i spu te ,  and  no  apparen t  p re j ud i ce  to  the  pa rt i es i n  de te rm i n i ng  the  i ssue .  Consequen t l y,  l eave  to
appea l  was g ran ted .

Implications

Two i m portan t  concl usi ons f l ow f rom  th i s deci si on  wh i ch  shou l d  be  consi de red  by faci l i ty owners/opera to rs and  l andowners who  app l y fo r o r cha l l enge
the  i ssuance  o f  a  deve l opm ent pe rm i t  near o i l  and  gas faci l i t i es.   Fi rst ,  sa fe ty-re l a ted  consequence  resu l t i ng  f rom  a  m un i ci pa l  deve l opm ent au tho ri ty's
deci si ons a re  o f  su ff i ci en t  i m portance  to  m eri t  Court  o f  Appea l  i n te rven t i on .  Wh i l e  the  app l i can t  has an  approved  em ergency response  p l an ,  tha t  a l one



appears i nsu ff i ci en t ,  especi a l l y i n  re l a t i on  to  sou r gas.   T he  fact  tha t  a  sou r gas l eak cou l d  po ten t i a l l y reach  the  work cam p we l l  be fo re  an  a l e rt  cou l d
be  i n i t i a ted  o r an  ERP cou l d  be  act i va ted  was a  cri t i ca l  facto r i n  the  Court  o f  Appea l 's deci si on  to  g ran t  l eave .  Second ,  the  p ri m acy o f  p rovi nci a l
approva l s ove r m un i ci pa l  deve l opm ent deci si ons under s.  619  appears to  have  been  acknowl edged  by the  Court  o f  Appea l .  T here  i s a  pauci ty o f
j ud i ci a l  deci si ons on  s.  619  o f  the  M GA. T h i s deci si on  con tri bu tes to  the  j u ri sp rudence  on  the  p rovi nci a l -m un i ci pa l  f ri ct i on  on  energy re l a ted
deve l opm ent deci si ons.

We wi l l  con t i nue  to  m on i to r these  i ssues and  p rovi de  upda tes.

1Canad i an  Na tu ra l  Resources L i mi ted  v Mun i ci pa l  Di st ri ct  o f  Greenvi ew  No  16  Subd i vi si on  and  Deve l opment Appea l  Board,  2019  ABCA 143 .
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