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ARTICLE

Court Dismisses Union's Application For An Injunction Restraining Random
Drug/Alcohol Testing

T he  On ta ri o  Superi o r Court  rendered  a  deci si on  on  Apri l  3 ,  2017  d i sm i ssi ng  the  Am a l gam ated  T ransi t  Un i on ,  Loca l  113 's (the  "Un i on" ) app l i ca t i on  fo r
an  i n te rl ocu to ry i n j unct i on  restra i n i ng  the  i m p l em enta t i on  o f  a  po l i cy pe rm i t t i ng  random  d rug  and  a l coho l  test i ng  o f  i ts m em bers.  T he  Un i on  requested
tha t  the  i n j unct i on  be  i n  p l ace  pend i ng  the  com p l e t i on  o f  the  a rb i t ra t i on  o f  a  po l i cy g ri evance  (Amal gamated  Transi t  Un i on ,  Loca l  113  v.  To ron to
Transi t  Commi ssi on,  2017  ONSC 2078).

History and Purpose of the Policy

T he  em p l oye r,  the  Toron to  T ransi t  Com m i ssi on  (the  "T T C" ),  approved  the  i m p l em enta t i on  o f  a  “Fi tness fo r Du ty Po l i cy” (the  “Po l i cy”),  wi th  the  pu rpose
o f  ensuri ng  hea l th  and  sa fe ty o f  i ts em p l oyees,  custom ers and  m em bers o f  the  pub l i c.

T he  Po l i cy requ i red  tha t  T T C em p l oyees be  m en ta l l y and  physi ca l l y f i t  to  pe rfo rm  the i r tasks,  wi thou t  any l i m i ta t i ons,  i ncl ud i ng  f rom  the  use  o f  d rugs o r
a l coho l .  T he  Po l i cy fu rthe r requ i red  d rug  and  a l coho l  test i ng  o f  em p l oyees i n  sa fe ty sensi t i ve  and  o the r speci f i ed  posi t i ons,  i n  the  fo l l owi ng
ci rcum stances:

1.  Where  the re  i s reasonab l e  cause  to  be l i eve  a l coho l  o r d rug  use  resu l ted  i n  the  em p l oyee  be i ng  un f i t  fo r du ty;

2.  As pa rt  o f  a  fu l l  i nvest i ga t i on  i n to  a  si gn i f i can t  work-re l a ted  acci den t  o r i nci den t ;

3.  Where  an  em p l oyee  i s re tu rn i ng  to  du ty a f te r vi o l a t i ng  the  Po l i cy;

4.  Where  an  em p l oyee  i s re tu rn i ng  to  du ty a f te r t rea tm en t fo r d rug  o r a l coho l  abuse ;  and

5.  As a  f i na l  cond i t i on  o f  appo i n tm en t to  a  sa fe ty sensi t i ve  posi t i on .

Wh i l e  the  Po l i cy d i d  no t  exp ressl y p rovi de  fo r random  test i ng  a t  the  t i m e  i t  was i n t roduced ,  the  T T C advi sed  the  Un i on  tha t  i t  was rese rvi ng  i ts ri gh t  to
pe rfo rm  such  test i ng ,  and  the  Po l i cy was l a te r am ended  to  exp ressl y pe rm i t  th i s.  Be fo re  the  Po l i cy cam e i n to  e ffect ,  the  Un i on  f i l ed  a  po l i cy g ri evance ,
a l l eg i ng  the  en t i re  Po l i cy was con tra ry to  the  co l l ect i ve  ag reem ent.

T he  g ri evance  was re fe rred  to  a rb i t ra t i on ,  wh i ch  com m enced  on  M arch  8 ,  2011 .  As o f  the  da te  o f  the  heari ng  o f  the  Un i on 's app l i ca t i on  fo r an
i n j unct i on  i n  February and  M arch  2017 ,  the  T T C had  no t  even  com m enced  i ts case .

The Union Failed to Meet the Test for an Injunct ion

In  o rde r to  succeed  i n  i ts app l i ca t i on  fo r an  i n j unct i on ,  the  Un i on  had  to  dem onstra te  tha t  the  app l i ca t i on  m et the  fo l l owi ng ,  we l l -estab l i shed ,  cri te ri a :

T here  i s a  se ri ous i ssue  to  be  t ri ed ;

T he  Un i on  o r i ts m em bers wou l d  i ncu r i rreparab l e  ha rm  i f  the  re l i e f  requested  was no t  g ran ted ;  and

T he  ba l ance  o f  conven i ence ,  taki ng  i n to  accoun t  the  pub l i c i n te rest ,  favours g ran t i ng  the  i n te ri m  re l i e f  requested .

On  the  f i rst  cri te ri on ,  the  Court  ag reed  wi th  the  Un i on  tha t  the re  was a  se ri ous i ssue  to  be  t ri ed  i n  the  a rb i t ra t i on .  Speci f i ca l l y,  the  a rb i t ra to r wou l d  be
tasked  wi th  consi de ri ng  how the  Suprem e Court  o f  Canada 's deci si on  i n  Commun i ca t i ons,  Energy and  Paperw orke rs Un i on  o f  Canada ,  Loca l  30  v.  Irvi ng
Pu l p  and  Paper L i mi ted,  2013  SCC 34  ("Irvi ng " ) wou l d  be  app l i ed  to  the  case ,  and  whe the r the  th resho l d  requ i rem en ts estab l i shed  by Irvi ng  fo r
i m p l em ent i ng  such  a  po l i cy were  m et.  T h i s com ponen t o f  the  i n j unct i on  test  was sa t i sf i ed .

Wi th  respect  to  whe the r i rreparab l e  ha rm  wou l d  be  su ffe red  un l ess the  i n j unct i on  was g ran ted ,  the  Un i on  m ade  a  num ber o f  a rgum ents,  i ncl ud i ng  tha t
em p l oyees wou l d  su ffe r b reaches o f  p ri vacy,  psycho l og i ca l  ha rm , as we l l  as su ffe ri ng  consequences resu l t i ng  f rom  fa l se  posi t i ve  test  resu l ts,  and
dam ages resu l t i ng  f rom  un j ust  d i scharges.  T he  Court  concl uded  tha t  adequa te  avenues exi st  th rough  wh i ch  em p l oyees cou l d  seek dam ages re l a t i ng  to
these  ki nds o f  consequences,  and  tha t  m one ta ry dam ages wou l d  p rovi de  su ff i ci en t  com pensa t i on  fo r any ha rm  su ffe red .  Accord i ng l y,  th i s com ponen t o f
the  test  was no t  sa t i sf i ed ,  and  the  Court  d i sm i ssed  the  Un i on 's app l i ca t i on ,  wi th  costs,  on  th i s basi s.

No twi thstand i ng  tha t  the  Un i on 's app l i ca t i on  was a l ready unsuccessfu l ,  the  Court  p roceeded  to  com m ent on  the  th i rd  cri te ri on ,  i n  case  i t  was wrong  on
the  second .  In  th i s regard ,  the  Court  reasoned  tha t ,  i f  the  random  d rug  and  a l coho l  test i ng  i s pe rm i t ted  to  p roceed ,  the  test i ng  wi l l  i ncrease  the
l i ke l i hood  tha t  an  em p l oyee  p rone  to  d rug  and /o r a l coho l  use  and  worki ng  i n  a  sa fe ty-sensi t i ve  posi t i on  wi l l  e i the r be  de tected  th rough  the  test i ng ,  o r
tha t  h i s o r he r d rug  and /o r a l coho l  use  wi l l  be  de te rred  by the  possi b i l i ty o f  be i ng  sub j ected  to  random  test i ng ,  and  tha t  th i s "wi l l  i ncrease  pub l i c
sa fe ty" .  T he  Court  concl uded  tha t  the  ba l ance  o f  conven i ence  favoured  the  T T C's posi t i on ,  and  aga i n  com m ented  tha t  any dam ages su ffe red  by
em p l oyees as a  resu l t  o f  any such  test i ng  can  be  adequa te l y rem ed i ed  wi th  m one ta ry com pensa t i on .

T he  Court  awarded  $100 ,000  i n  costs,  to  be  pa i d  to  the  T T C as the  successfu l  pa rty.

T hough  the  T T C won  th i s ba t t l e ,  i t  does no t  m ean  tha t  the  T T C wi l l  be  pe rm i t ted  to  keep  the  Po l i cy i n  p l ace  o r to  p roceed  wi th  random  d rug  and /o r
a l coho l  test i ng  i n  the  fu tu re .  We wi l l  have  to  stay tuned  to  see  wha t  com es o f  the  ongo i ng  a rb i t ra t i on ,  and  whe the r the  T T C can  sa t i sfy the  a rb i t ra to r
tha t  i t  m ee ts the  Irvi ng  requ i rem en ts fo r havi ng  a  random  test i ng  po l i cy.  T h i s i s ce rta i n l y one  to  wa tch .

By:  S tephan i e  Young

Servi ces:  Labour & Em p l oym ent,  Em p l oym ent Di spu tes

https://www.blg.com/en/insights/2017/05/en/people/y/young-stephani
https://www.blg.com/en/insights/2017/05/en/services/practice-areas/disputes/employment-dispute


Related Contacts & Expertise

Related Experti se

L a b o u r &  E m p l o ym e n t

E m p l o ym e n t  Di sp u t e s

Stephanie Young

Partner

To ro n to

SYo u n g @b l g .co m

4 1 6 .3 6 7 .6 0 3 2

https://www.blg.com/en/insights/2017/05/en/people/y/young-stephani
ailto:SYoung@blg.co
el:416.367.603
https://www.blg.com/en/insights/2017/05/en/services/practice-areas/disputes/employment-dispute



