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British Columbia Court of Appeal Rules on Corporate Veil Case: Garcia V. Tahoe
Resources INC.

Overview

T he  l a test  cou rt  deci si on  i n  a  l i ne  o f  cases a t tem pt i ng  to  ho l d  Canad i an  m i n i ng  com pan i es l i ab l e  fo r the  act i ons o f  the i r fo re i gn  subsi d i a ri es was
re l eased  a t  the  end  o f  January.  T he  case  concerns a  cl a i m  fo r dam ages b rough t  by Gua tem a l an  p l a i n t i f fs aga i nst  a  Canad i an  pa ren t  com pany,  Tahoe
Resources Inc.  ("Tahoe" ),  ove r the  act i ons o f  m i ne  securi ty pe rsonne l  a t  the  Escoba l  m i ne  i n  Gua tem a l a .  T he  m i ne  i s owned  by two  subsi d i a ri es o f
Tahoe .  T he  case  has been  t i ed  up  i n  j u ri sd i ct i ona l  a rgum ents si nce  i t  was com m enced .

In  th i s recen t  deci si on  (Garci a  v Tahoe  Resources Inc.,  2017  BCCA 39),  the  Bri t i sh  Co l um b i a  Court  o f  Appea l  ove rtu rned  a  stay i m posed  by a  l ower
court  i n  2015 .  T he  Cham bers j udge  had  p revi ousl y he l d  tha t  Gua tem a l a  was the  m ore  appropri a te  j u ri sd i ct i on  to  hear the  p l a i n t i f fs'  app l i ca t i on  as
the re  was evi dence  o f  a  cri m i na l  p roceed i ng  and  a l so  a  po ten t i a l  ci vi l  su i t  i n  Gua tem a l a  regard i ng  the  sam e even t .  However,  the  Court  o f  Appea l
d i sag reed  and  ove rtu rned  the  deci si on ,  a l l owi ng  the  act i on  to  p roceed  aga i nst  Tahoe  i n  Bri t i sh  Co l um b i a ,  on  f i nd i ng  tha t  the re  was a  se ri ous ri sk o f
un fa i r p rocess i n  Gua tem a l a .

T rad i t i ona l l y,  cases l i ke  th i s one  have  been  p reven ted  by the  "co rpo ra te  ve i l "  tha t  i nsu l a tes a  pa ren t  com pany f rom  l i ab i l i ty fo r the  act i ons o f  i ts
subsi d i a ri es.  Wha t m akes the  p l a i n t i f fs'  cl a i m s i n  Tahoe  i n te rest i ng  f rom  a  l ega l  pe rspect i ve  i s tha t  they,  l i ke  a  num ber o f  o the r recen t  cases (e .g . ,  Araya
v.  Nevsun  Resources L td . and  Choc v.  Hudbay Mi ne ra l s Inc.  e t  a l .),  a re  a t tem pt i ng  to  ge t  a round  the  co rpo ra te  ve i l  i ssue  by focusi ng  on  the  Canad i an
com pan i es' pub l i c sta tem en ts regard i ng  the i r com m i tm en t to  co rpo ra te  soci a l  responsi b i l i ty ("CSR" ).  Ra the r than  seeki ng  to  have  courts " l i f t  the
co rpo ra te  ve i l "  to  ho l d  the  pa ren t  com pan i es l i ab l e  fo r the i r subsi d i a ri es act i ons,  the  p l a i n t i f fs i nstead  a l l ege  tha t  the  pa ren t  com pan i es a re  d i rect l y
l i ab l e  on  t rad i t i ona l  to rt  g rounds,  such  as neg l i gence ,  ba t te ry,  and  conversi on .  In  o rde r to  m ake  a  d i rect  l i nk to  the  Canad i an  com pan i es,  the  p l a i n t i f fs
po i n t  to  pub l i c sta tem en ts by the  pa ren t  com pan i es com m i t t i ng  to  the  adop t i on  and  m a i n tenance  o f  ce rta i n  CSR standards,  such  as the  2006  IFC
standards on  soci a l  and  envi ronm enta l  pe rfo rm ance  and  the  Vo l un ta ry Pri nci p l es on  Securi ty and  Hum an Ri gh ts.  T he  p l a i n t i f fs a l l ege  tha t  these
com m i tm en ts rep resen t  acknowl edgem ent by the  Canad i an  com pan i es tha t  they re ta i ned  u l t i m a te  con tro l  ove r and  had  responsi b i l i ty fo r the i r
subsi d i a ri es'  fo re i gn  opera t i ons,  pa rt i cu l a rl y secu ri ty p ract i ces.

Bri t i sh  Co l um b i a  Suprem e Court

In  2013 ,  p ri va te  securi ty pe rsonne l  a l l eged l y opened  f i re  a t  seven  i nd i vi dua l s who  were  p ro test i ng  ou tsi de  o f  the  Escoba l  M i ne ,  usi ng  sho tguns,  pepper
sp ray,  bucksho t  and  rubber bu l l e ts,  i n j u ri ng  Ado l fo  Garci a  and  si x o the rs.  T he  seven  Gua tem a l an  p l a i n t i f fs b rough t  an  act i on  fo r dam ages aga i nst
Tahoe  i n  the  Suprem e Court  o f  Bri t i sh  Co l um b i a  as " they had  no  fa i th  i n  the  Gua tem a l an  l ega l  system  to  ho l d  the  com pany accoun tab l e ."

Tahoe  conceded  tha t  the  Bri t i sh  Co l um b i a  Suprem e Court  had  j u ri sd i ct i on  ove r the  cl a i m , bu t  app l i ed  fo r the  court  to  exe rci se  i ts d i scre t i on  to  decl i ne
j u ri sd i ct i on  on  the  g rounds tha t  Gua tem a l a  was the  m ore  appropri a te  fo rum . Tahoe 's app l i ca t i on ,  techn i ca l l y re fe rred  to  as a  fo rum non
conven i ens  app l i ca t i on ,  was g ran ted .  T he  j udgm ent tu rned  on  whe the r the  p l a i n t i f fs cou l d  ob ta i n  a  fa i r t ri a l  i n  Gua tem a l a ,  wh i ch  the  Cham bers j udge
found  tha t  i t  cou l d  — e i the r th rough  a  ci vi l  su i t  o r a  cri m i na l  p roceed i ng .

British Columbia Court of Appeal

On appea l ,  the  court  found  tha t  the  Cham bers j udge  had  e rred  i n  f ram i ng  the  quest i on  as whe the r Gua tem a l an  courts were  "capab l e "  o f  p rovi d i ng
j ust i ce .  T he  p roper test  i s whe the r the  evi dence  d i scl oses a  rea l  ri sk o f  an  un fa i r t ri a l  p rocess i n  the  fo re i gn  court.  To  de te rm i ne  tha t ,  the  Court  o f
Appea l  consi de red  the  l i m i ta t i on  pe ri od  and  d i scovery p rocedures fo r ci vi l  su i ts i n  Gua tem a l a  and  the  ri sk o f  un fa i rness i n  the  Gua tem a l an  j ust i ce
system  and  found  tha t  they a l l  we i ghed  aga i nst  Gua tem a l a  be i ng  the  m ore  appropri a te  fo rum  fo r the  act i on .

In  pa rt i cu l a r,  p rocedura l  hu rd l es i n  the  d i scovery p rocess i n  the  Gua tem a l an  ci vi l  system  (speci f i ca l l y,  the  "com p l ex and  t i m e  consum i ng  p rocess"  — i n
the  words o f  the  Court  o f  Appea l  — o f  pe t i t i on i ng  a  Gua tem a l an  court  to  i ssue  l e t te rs roga to ry request i ng  tha t  a  Bri t i sh  Co l um b i a  court ,  i n  tu rn ,  requ i re
Tahoe  to  p roduce  docum ents) m ade  a  ci vi l  su i t  i n  Gua tem a l a  aga i nst  a  Canad i an  com pany si gn i f i can t l y cha l l eng i ng .  T h i s f i nd i ng  was fu rthe r
com pounded  by the  fact  tha t  the  Gua tem a l an  p l a i n t i f fs had  fa i l ed  to  f i l e  a  ci vi l  su i t  i n  Gua tem a l a  p ri o r to  the  l i m i ta t i on  pe ri od  end i ng .  Tahoe  a rgued
tha t  th i s was a  fa i l u re  on  the  pa rt  o f  the  p l a i n t i f fs,  bu t  the  Court  o f  Appea l  t rea ted  i t  as ano the r reason  as to  why Gua tem a l a  was no t  the  appropri a te
fo rum .

In  add i t i on ,  the  Court  o f  Appea l  took i n to  accoun t  the  i ssuance  o f  a  stay i n  the  Gua tem a l an  cri m i na l  p roceed i ng ,  due  to  the  accused  securi ty pe rsonne l
f l ee i ng  the  coun try.  T h i s new evi dence  was adm i t ted  on  appea l ,  as the  court  found  i t  to  be  p i vo ta l .

T here  was a l so  genera l  evi dence  tha t  the  ri sk o f  i n j ust i ce  i n  Gua tem a l a  was h i gh .  Evi dence  on  co rrup t i on  wi th i n  the  Gua tem a l an  j ust i ce  system  was
ra i sed  on  the  app l i ca t i on ,  pa rt i cu l a rl y wi th  regard  to  cri m i na l  p roceed i ngs aga i nst  " i l l ega l  secu ri ty fo rces and  cl andest i ne  securi ty st ructu res."  T he  Court
o f  Appea l  pu t  m ore  em phasi s on  the  po l i t i ci zed  even ts o f  the  shoo t i ng  and  the  soci a l  con f l i ct  i nvo l vi ng  m i n i ng  act i vi ty i n  Gua tem a l a  than  the
Cham bers j udge ,  who  had  t rea ted  the  even ts as a  pe rsona l  i n j u ry case  wi thou t  soci a l  con text .

Wi th  a l l  facto rs we i gh i ng  i n  favour o f  Bri t i sh  Co l um b i a  be i ng  the  m ost  approp ri a te  fo rum , the  court  a l l owed  the  appea l  and  d i sm i ssed  Tahoe 's
app l i ca t i on  fo r a  stay.

Conclusion

T h i s l a test  deci si on  focused  so l e l y on  the  appropri a te  j ud i ci a l  fo rum  and  d i d  no t  consi de r the  m eri ts o f  the  case .  As a  resu l t ,  the  quest i on  o f  whe the r
CSR d i scl osu re  and  com m i tm en ts a re  enough  to  g round  l i ab i l i ty fo r Canad i an  m i n i ng  com pan i es rem a i ns unanswered .
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Canad i an  m i n i ng  com pan i es wi th  opera t i ons ab road  wi l l  wan t  to  con t i nue  to  m on i to r th i s case  and  o the r l awsu i ts where  dam ages fo r hum an ri gh ts
abuses have  been  sough t  be fo re  Canad i an  courts aga i nst  Canad i an  m i n i ng  com pan i es fo r the  opera t i ons o f  the i r fo re i gn  subsi d i a ri es.  From  a  p ract i ca l
pe rspect i ve ,  these  deci si ons h i gh l i gh t  the  i m portance  o f  m i t i ga t i ng  tensi ons be tween  l oca l  com m un i t i es and  fo re i gn  m i n i ng  opera t i ons,  l est  they resu l t
i n  cost l y and  t i m e-consum i ng  hum an ri gh ts l i t i ga t i on  he re  i n  Canada .
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