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ARTICLE

B.C.’s New Arbitration Legislation comes into force

Introduction

On Sep tem ber 1 ,  2020  the  Arb i t ra t i on  Act ,  S.B.C. 2020 ,  c.  2  (the  New Act),  a l ong  wi th  i ts regu l a t i on ,  Arb i t ra t i on  Regu l a t i on,  B .C.  Reg .  160 /2020
(Regu l a t i on ),  cam e i n to  fo rce  by way o f  Order i n  Counci l .  T he  New Act  and  Regu l a t i on  wi l l  repea l  and  rep l ace  the  Arb i t ra t i on  Act,  R.S.B.C. 1996 ,  c.  55
(the  Ol d  Act) and  the  Arb i t ra t i on  Act  App l i ca t i on  Regu l a t i on,  B .C.  Reg .  96 /2019 .

T he  New Act  i s m ode l ed  on  the  Uni fo rm Mode l  Arb i t ra t i on  Act  (2016),  wh i ch  was adop ted  by the  Un i fo rm  Law Con fe rence  o f  Canada  on  Decem ber 1 ,
2016  to  encourage  un i fo rm i ty o f  a rb i t ra t i on  l aws th roughou t  Canada .  T he  Uni fo rm Mode l  Arb i t ra t i on  Act  (2016) was i tse l f  based  on  the  UNCIT RAL M ode l
Law on  In te rna t i ona l  Com m erci a l  Arb i t ra t i on  as am ended  and  upda ted  i n  2006 .  Accord i ng l y,  the  New Act  i s be t te r a l i gned  wi th  Bri t i sh  Co l um b i a ’s
i n te rna t i ona l  a rb i t ra t i on  l eg i sl a t i on  and  a rb i t ra t i on  best  p ract i ces i n te rna t i ona l l y,  and  fu rthe rs the  goa l  o f  m aki ng  the  p rovi nce  a  m ore  p ro -a rb i t ra t i on
j u ri sd i ct i on .

T he  New Act  i n t roduces som e key changes to  a rb i t ra t i on  p ract i ce  i n  Bri t i sh  Co l um b i a ,  i ncl ud i ng  changes to  the  appea l  p rocess and  l i m i ts on  j ud i ci a l
i n te rven t i on .  Othe r changes i n  the  New Act  a re  “new” to  the  exten t  tha t  they a re  now expressl y sta ted ,  i ncl ud i ng  cl a ri f i ca t i on  regard i ng  the  a rb i t ra l
t ri buna l ’s powers and  cod i f i ca t i on  o f  p rocedura l  m echan i sm s. T hese  changes a re  we l com e upda tes to  Bri t i sh  Co l um b i a ’s a rb i t ra t i on  l andscape  and  a re
l i ke l y to  b ri ng  cl a ri ty,  p red i ctab i l i ty and  t ransparency to  those  engaged  i n  a rb i t ra l  p roceed i ngs go i ng  fo rward .

In  o rde r to  cap i ta l i ze  on  these  changes,  pa rt i es consi de ri ng  a rb i t ra t i on  ag reem ents i n  the i r con tracts,  o r who  a re  renego t i a t i ng  con tracts con ta i n i ng  an
arb i t ra t i on  ag reem ent,  shou l d  consi de r wh i ch  p rovi si ons o f  the  New Act  a re  m anda to ry,  as opposed  to  op t-ou t  p rovi si ons,  and  consu l t  wi th  l ega l  counse l
to  d ra f t  an  a rb i t ra t i on  ag reem ent tha t  best  f i ts the i r busi ness needs.

Expanded and clarified powers and duties of the arbitral tribunal

In  m any respects,  the  New Act  expands upon  and  cl a ri f i es the  powers and  du t i es o f  an  a rb i t ra l  t ri buna l .  Whereas s.  22  o f  the  Ol d  Act  i nco rpo ra ted  the
Bri t i sh  Co l um b i a  In te rna t i ona l  Com m erci a l  Arb i t ra t i on  Cen tre  (BCICAC) Ru l es by de fau l t ,  wh i ch  addressed  m any o f  these  p rocedura l  m a tte rs,  the  New
Act rem oves s.  22  and  exp ressl y re fe rs to  these  concep ts.  Wi th  respect  to  the  powers o f  an  a rb i t ra l  t ri buna l :

An  a rb i t ra l  t ri buna l  i s now cl ea rl y em powered  to  i ssue  subpoenas to  non-party wi tnesses requ i ri ng  the  pe rson  to  g i ve  evi dence  o r p roduce  reco rds i n
the  pe rson ’s possessi on  o r con tro l ;

Where  an  a rb i t ra t i on  ag reem ent i s si l en t  on  the  l aw app l i cab l e  to  the  d i spu te ,  the  a rb i t ra l  t ri buna l  m ay choose  the  app l i cab l e  l aw; and

T he  New Act  exp ressl y g ran ts a  t ri buna l  the  power to  appo i n t  a  t ri buna l  expert  and  o rde r a  pa rty to  p rovi de  the  expert  wi th  i n fo rm at i on  and  access
to  reco rds o r o the r p roperty fo r i nspect i on .

T he  genera l  du t i es o f  the  a rb i t ra l  t ri buna l  a re  a l so  cl a ri f i ed  i n  the  New Act .  Where  the  Ol d  Act  was si l en t  on  the  a rb i t ra l  t ri buna l ’s du ty re l a t i ng  to
de l ay,  the  New Act  a ff i rm s the  t ri buna l ’s du ty to  st ri ve  to  ach i eve  a  j ust ,  speedy and  econom i ca l  de te rm i na t i on  o f  the  p roceed i ng  on  i ts m eri ts.  Fu rthe r,
the  New Act  cl a ri f i es the  t ri buna l ’s du ty to  ad j ud i ca te  the  d i spu te  wi th  re fe rence  to  equ i tab l e  ri gh ts and  de fences,  i n  add i t i on  to  l ega l  p ri nci p l es.

T he  New Act  a l so  exp l i ci t l y re fe rences the  “com petence-com petence  p ri nci p l e ”.  A l though  th i s p ri nci p l e  was understood  to  be  adop ted  i n  Bri t i sh
Co l um b i a  th rough  the  com b i ned  opera t i on  o f  the  Ol d  Act  and  the  BCICAC Ru l es,  the  New Act  exp ressl y sta tes tha t  an  a rb i t ra l  t ri buna l  has the
j u ri sd i ct i on  to  de te rm i ne  quest i ons o f  i ts own  j u ri sd i ct i on .  I t  fu rthe r cl a ri f i es tha t  the  a rb i t ra l  t ri buna l  has the  j u ri sd i ct i on  to  ru l e  on  bo th  the  scope  o f
the  a rb i t ra t i on  ag reem ent and  the  va l i d i ty o f  the  a rb i t ra t i on  ag reem ent and  p rovi des p rocedura l  gu i dance  on  how part i es m ay appea l  such  a  ru l i ng  to
the  Suprem e Court  o f  Bri t i sh  Co l um b i a .

Updated and clarified procedural mechanisms

Unl i ke  the  Ol d  Act ,  wh i ch  was si l en t  on  m any o f  the  p rocedura l  m a tte rs i nvo l ved  i n  an  a rb i t ra l  p roceed i ng ,  the  New Act  se ts ou t  va ri ous de fau l t  reg i m es
fo r com m on l y encoun te red  p rocedura l  i ssues and ,  i n  som e cases,  l i m i ts the  pa rt i es’ ri gh ts to  appea l  the  deci si ons m ade  by the  t ri buna l  on  such  m atte rs.
Am ong  o the r th i ngs,  the  New Act :

Cl a ri f i es the  m echan i sm  fo r com m enci ng  a rb i t ra l  p roceed i ngs:
T he  New Act  p rovi des a  m echan i sm  fo r com m enci ng  a rb i t ra l  p roceed i ngs,  i f  the  p rocedure  i s no t  speci f i ed  i n  the  a rb i t ra t i on  ag reem ent.

Cl a ri f i es tha t  l i m i ta t i on  pe ri ods app l y:
T he  New Act  exp ressl y sta tes tha t  the  l i m i ta t i on  pe ri ods app l i cab l e  to  cou rt  p roceed i ngs app l y to  a rb i t ra l  p roceed i ngs and  p rovi des the  a rb i t ra l
t ri buna l  wi th  the  j u ri sd i ct i on  to  m ake  ru l i ngs on  tha t  i ssue .

L i m i ts opportun i t i es fo r pa rt i es to  engage  i n  p rocedura l  d i spu tes:
T he  New Act  l i m i ts the  opportun i t i es fo r pa rt i es to  engage  i n  p rocedura l  d i spu tes re l a t i ng  to  i ssues such  as conso l i da t i on ,  recep t i on  o f  d i rect
evi dence  and  con f i den t i a l i ty.  In  th i s regard ,  the  New Act  adop ts a  m ore  com prehensi ve  conso l i da t i on  reg i m e  si m i l a r to  tha t  found  i n  the
In te rna t i ona l  Commerci a l  Arb i t ra t i on  Act,  R.S.B.C. 1996 ,  c.  233 ,  wh i ch  st i l l  requ i res the  consen t  o f  a l l  pa rt i es to  conso l i da t i on  bu t  cl a ri f i es the  ro l e
o f  the  court  wi th  respect  to  the  conso l i da ted  a rb i t ra l  p roceed i ngs.  S i m i l a rl y,  consen t  o f  a l l  pa rt i es i s now requ i red  i n  the  New Act  to  d i sp l ace  the
de fau l t  p rocedures tha t  d i rect  wi tness evi dence  wi l l  be  rece i ved  by the  a rb i t ra l  t ri buna l  i n  wri t i ng  and  tha t  the  a rb i t ra l  p roceed i ng  i s p ri va te  and
con f i den t i a l .

New p rocedures to  en fo rce  i n te ri m  m easures:
T he  New Act  se ts ou t  si gn i f i can t  new p rovi si ons re l a t i ng  to  the  p rocess o f  ob ta i n i ng  and  en fo rci ng  i n te ri m  m easures and  p re l i m i na ry o rde rs,
i ncl ud i ng  estab l i sh i ng  a  speci f i c reg i m e  th rough  wh i ch  pa rt i es m ay request  i n te ri m  m easures as p re l i m i na ry o rde rs.  I t  i s now understood  tha t  when
gran t i ng  i n te ri m  re l i e f ,  the  a rb i t ra l  t ri buna l ,  has the  au tho ri ty to  requ i re  the  request i ng  pa rty to  p rovi de  appropri a te  securi ty and  p rovi de  p rom pt
d i scl osu re  o f  any m ate ri a l  change  i n  the  ci rcum stance  on  the  basi s o f  wh i ch  the  i n te ri m  m easure  was g ran ted .

Stream l i nes en fo rcem ent o f  awards m ade  across Canada :



Under the  New Act ,  en fo rcem ent o f  bo th  i n te ri m  o rde rs and  a rb i t ra l  awards m ade  i n  o the r Canad i an  p rovi nces i s st ream l i ned .  Sub j ect  to  ce rta i n
g rounds fo r re fusi ng  recogn i t i on  o r en fo rcem ent tha t  a re  se t  ou t  i n  the  New Act ,  an  i n te ri m  m easure  i ssued  by an  a rb i t ra l  t ri buna l  m ust  be
recogn i zed  as b i nd i ng  and  en fo rced  on  app l i ca t i on  to  the  Suprem e Court  o f  Bri t i sh  Co l um b i a .  Under the  New Act  a  pa rty i s a l so  ab l e  to  app l y
d i rect l y to  the  Suprem e Court  o f  Bri t i sh  Co l um b i a  to  have  an  a rb i t ra l  award  m ade  i n  ano the r Canad i an  j u ri sd i ct i on  recogn i zed  and  en fo rced  (the
process fo r wh i ch  was no t  exp l i ci t l y p rovi ded  fo r i n  the  Ol d  Act).

T he  New Act  i s a l so  desi gned  to  be  read  i n  con j unct i on  wi th  the  new Vancouver In te rna t i ona l  Arb i t ra t i on  Cen tre  (VANIAC) Ru l es (p revi ousl y the  BCICAC
Ru l es),  wh i ch  a l so  com e i n to  fo rce  Sep tem ber 1 ,  2020 .  T he  VANIAC Ru l es a re  desi gned  to  supp l em ent the  New Act  and  p rovi de  p rocedura l  st ructu re  fo r
the  VANIAC’s new responsi b i l i t i es as the  “desi gna ted  appo i n t i ng  au tho ri ty”.  However,  as under the  Ol d  Act ,  pa rt i es a re  ab l e  to  ag ree  to  use  a  d i ffe ren t
se t  o f  p rocedura l  ru l es i f  they wi sh .

Limits on judicial intervention

T he  New Act  con ta i ns si gn i f i can t  changes to  the  appea l  p rocess and  l i m i ts j ud i ci a l  i n te rven t i on  i n  a rb i t ra l  p roceed i ngs wi th  a  vi ew to  bo l ste ri ng  the
e ff i ci ency and  f i na l i ty o f  a rb i t ra l  p rocess:

T he  New Act  m oves the  j u ri sd i ct i on  ove r appea l s o f  a rb i t ra l  awards,  wh i ch  rem a i n  on l y on  quest i ons o f  l aw, to  the  Court  o f  Appea l  o f  Bri t i sh
Co l um b i a ;

T he  New Act  p rovi des the  op t i on  fo r pa rt i es to  op t  ou t  o f  an  appea l  o f  an  a rb i t ra l  award  on  quest i ons o f  l aw, wh i ch  i n  the  Ol d  Act  was no t  pe rm i t ted ;

T he  New Act  m akes i t  cl ea r tha t  ce rta i n  deci si ons o f  the  Suprem e Court  canno t  be  appea l ed  fu rthe r,  fo r exam p l e ,  deci si ons i nvo l vi ng  p rocedura l
m a tte rs (such  as conso l i da t i on ,  appo i n tm en t o f  the  t ri buna l ,  appea l s re l a t i ng  to  the  com petence  o f  the  t ri buna l ,  and  t ri buna l  fees and
expenses).  However,  a  deci si on  by the  Suprem e Court  to  se t  asi de  an  a rb i t ra l  award  can  st i l l  be  appea l ed  to  the  Court  o f  Appea l ,  wi th  l eave  o f  a
j ust i ce  o f  the  Court  o f  Appea l ;  and

T he  New Act  extends the  power to  m ake  ce rta i n  p rocedura l  de te rm i na t i ons to  the  desi gna ted  appo i n t i ng  au tho ri ty,  the  VANIAC (p revi ousl y known as
the  BCICAC).  No tab l y,  i f  the  desi gna ted  appo i n t i ng  au tho ri ty m akes a  de te rm i na t i on  i n  l i eu  o f  the  Suprem e Court  o f  Bri t i sh  Co l um b i a ,  these
deci si ons,  i n  genera l ,  a re  no t  appea l ab l e .

T he  m ove  towards m ore  l i m i ted  j ud i ci a l  i n te rven t i on  i s l i ke l y to  be  consi de red  a  posi t i ve  change  to  the  dom est i c a rb i t ra t i on  reg i m e  by m ost  pa rt i es.
T hese  changes se rve  to  pu t  the  appea l s p rocess fo r dom est i c a rb i t ra l  awards on  an  equa l  foo t i ng  wi th  cou rt  p roceed i ngs i n  Bri t i sh  Co l um b i a  i n  te rm s o f
f i na l i ty and  num ber o f  appea l s.  T h i s i s desi gned  i ncrease  i n te rest  i n  a rb i t ra l  p roceed i ngs as a  d i spu te  reso l u t i on  m echan i sm  i n  the  p rovi nce .

In  pa rt i cu l a r,  the  op t i on  to  exp ressl y excl ude  appea l s o f  an  a rb i t ra l  award  to  the  Court  o f  Appea l  on  quest i ons o f  l aw wi l l  l i ke l y have  a  ce rta i n  a l l u re  to
part i es who  a re  seeki ng  to  l i m i t  the  to ta l  cost  o f  a  d i spu te  and  who  seek f i na l i ty i n  the  f i rst  i nstance .  However,  a  pa rty shou l d  have  a  tho rough
understand i ng  o f  wh i ch  l ega l  i ssues m ay be  engaged  be fo re  ag ree i ng  to  re l y on  th i s m echan i sm  to  excl ude  the  appea l s p rocess.

Key takeaways

T he  New Act  i s a  we l com e upda te  to  Bri t i sh  Co l um b i a ’s a rb i t ra t i on  l andscape ,  b ri ng i ng  bo th  cl a ri ty and  p red i ctab i l i ty to  a rb i t ra l  p roceed i ngs i n  Bri t i sh
Co l um b i a .  S i gn i f i can t l y,  i t  se ts ou t  t ransparen t ,  de fau l t  p rocesses fo r dom est i c a rb i t ra t i on  i n  Bri t i sh  Co l um b i a  tha t  expand  the  powers and  du t i es o f  an
arb i t ra l  t ri buna l ,  cl a ri fy p rocedura l  m a tte rs and  i m pose  l i m i ta t i ons on  j ud i ci a l  i n te rven t i on  i n  a rb i t ra l  p roceed i ngs,  even  p rovi d i ng  pa rt i es wi th  the
opportun i ty to  op t  ou t  o f  the i r ri gh t  to  appea l  an  a rb i t ra l  award .  T hese  changes a re  l i ke l y to  a l l ow pa rt i es to  de te rm i ne  the  i ssues be tween  them  on
the i r m eri ts i n  a  m ore  e ff i ci en t ,  cost  e ffect i ve  m anner.

Go i ng  fo rward ,  pa rt i es who  a re  consi de ri ng  a rb i t ra t i on  ag reem ents i n  the i r con tracts o r who  a re  renego t i a t i ng  con tracts con ta i n i ng  a rb i t ra t i on
agreem ents wi l l  wan t  to  consi de r wh i ch  p rovi si ons i n  the  New Act  a re  m anda to ry and  wh i ch  a re  de fau l t  p rocedures o f  wh i ch  pa rt i es m ay ag ree  to  op t
ou t .  Pa rt i es shou l d  a l so  de te rm i ne  whe the r the  New Act ’s de fau l t  p rocedures a re  su i tab l e  fo r the i r pa rt i cu l a r con tractua l  re l a t i onsh i p  –  fo r exam p l e ,  wi th
respect  to  the  m anner i n  wh i ch  the  New Act  addresses com m encem ent.  I f  the  sta tu to ry de fau l t  i s no t  a  good  f i t ,  pa rt i es shou l d  consu l t  wi th  l ega l
counse l  to  de te rm i ne  wha t  a l te rna t i ve  p rocedures best  su i t  the i r needs and  ensure  tha t  these  a re  cl ea rl y reco rded  i n  the  a rb i t ra t i on  ag reem ent.

 

 
Arb i t ra t i on  Act ,  R.S.B.C. 1996 ,
c.  55

2020  Arb i t ra t i on  Act ,  S .B.C. 2020 ,  c.  2

Com m encem ent
o f  Arb i t ra l
Proceed i ngs

No cl ea r p rocedure  i f  the
agreem ent does no t  se t  ou t  how
to  com m ence  a rb i t ra l
p roceed i ngs

Provi des cl ea r p rocedure  regard i ng  how a  pa rty m ay com m ence  a rb i t ra l  p roceed i ngs i f  no t
speci f i ed  i n  a rb i t ra t i on  ag reem ent (s.  8 (2 ))

Conso l i da t i on
o f  Arb i t ra t i ons

Genera l  a l l owance  fo r
conso l i da t i on  i f  the  pa rt i es
agree .

Se ts ou t  a  conso l i da t i on  reg i m e  consi sten t  wi th  tha t  found  i n  the  In te rna t i ona l  Commerci a l
Arb i t ra t i on  Act,  wh i ch  exp ressl y se ts ou t  the  l i m i ts o f  the  BCSC’s ab i l i ty to  m ake
orders.  Speci f i ca l l y sta tes tha t  BCSC deci si ons regard i ng  conso l i da t i on  canno t  be  appea l ed  (s.
9 ).

L i m i ta t i on
Peri ods

No cl ea r gu i dance  on
app l i cab i l i ty o f  l i m i ta t i on
peri od

Cl ea rl y sta tes tha t  the  l aw wi th  respect  to  l i m i ta t i on  pe ri ods fo r com m enci ng  court  p roceed i ngs
app l i es to  com m enci ng  a rb i t ra l  p roceed i ngs and  g ran ts j u ri sd i ct i on  to  the  a rb i t ra l  t ri buna l  to
de te rm i ne  d i spu tes re l a t i ng  to  l i m i ta t i on  pe ri ods (s.  11 ).

Desi gna ted
Appo i n t i ng
Au tho ri ty

Does no t  de l ega te  powers to
reso l ve  p rocedura l  d i spu tes.

De l ega tes power to  the  Vancouver In te rna t i ona l  Arb i t ra t i on  Cen tre  to  reso l ve  p rocedura l  d i spu tes
i ncl ud i ng ,  appo i n t i ng  the  a rb i t ra to r (s.  14 );  and  de te rm i n i ng  o f  fees and  expenses (s.  55 (2 )).
Arb i t ra t i on  Regu l a t i on ,  160 /2020  [e ffect i ve  Sep tem ber 1 ,  2020 ]

Com petence  to
ru l e  on  i ts Own
Juri sd i ct i on

Not exp ressl y sta ted  i n  the  Act .
Cl a ri f i es tha t  an  a rb i t ra l  t ri buna l  m ay ru l e  on  i ts own  j u ri sd i ct i on ,  i ncl ud i ng  wi th  respect  to  the
exi stence  o r va l i d i ty o f  the  a rb i t ra t i on  ag reem ent (s.  23 ).



Di rect  Evi dence
from  Wi tnesses

No cl ea r gu i dance  on  how
d i rect  evi dence  i s to  be
provi ded .

Provi des tha t  d i rect  evi dence  i s to  be  p rovi ded  i n  wri t ten  fo rm  un l ess o the rwi se  ag reed  by the
part i es (s.  28 (3 )).

Subpoena  o f
Non-party
Wi tnesses

No cl ea r gu i dance  on  how to
ob ta i n  evi dence  f rom  non-
part i es

Provi des tha t  a  t ri buna l  has the  power to  i ssue  a  subpoena  to  a  non-party wi tness and  p rovi des a
reg i m e  fo r assi stance  by the  BCSC (s.  29 ).

T ri buna l
Appo i n ted
Experts

No  cl ea r gu i dance  on  whe the r
o r how a  t ri buna l  m ay appo i n t
an  expert .

Cod i f i es a  t ri buna l ’s power to  appo i n t  an  expert ,  who  m ay pa rt i ci pa te  a t  the  heari ng  and  whose
du ty i s to  assi st  the  t ri buna l  (s.  34 ).

In te ri m
M easures and
Pre l i m i na ry
Orders

Provi des the  power to  award
i n te ri m  awards,  bu t  does no t
p rovi de  cl ea r p rocedure .

Provi des a  cl ea r reg i m e  fo r ob ta i n i ng  i n te ri m  m easures and /o r p re l i m i na ry o rde rs (ss.  36 -45 ).

Se t t l em en t
No  cl ea r gu i dance  on  p rocedure
i f  pa rt i es se t t l e .

Cod i f i es a  t ri buna l ’s power to  reco rd  the  se t t l em en t i n  the  fo rm  o f  an  a rb i t ra l  award  (s.  47 ).

Appea l  o f
Arb i t ra l  Award

Provi des tha t  the  pa rt i es m ay
m ake  an  appea l  to  the  BCSC.

Provi des tha t  the  pa rt i es m ay on l y appea l  quest i ons o f  l aw to  the  BCCA. However,  the  pa rt i es
m ay op t  ou t  o f  appea l  ri gh ts (s.  59 )

Preserves the  ri gh t  o f  the  pa rt i es to  app l y to  the  BCSC to  se t  asi de  the  a rb i t ra l  award .

Con f i den t i a l i ty
No  cl ea r gu i dance  on  p ri vacy
and  con f i den t i a l i ty.

Expressl y p roh i b i ts d i scl osu re  o f  i n fo rm at i on  re l a t i ng  to  the  a rb i t ra l  p roceed i ng  tha t  i s no t
o the rwi se  i n  the  pub l i c dom a i n ,  un l ess o the rwi se  ag reed  by the  pa rt i es (s.  63 ).

I f  you  have  quest i ons abou t  how these  changes m ay a ffect  you ,  p l ease  reach  ou t  to  any o f  the  key con tacts l i sted  be l ow.
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