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ARTICLE

Court Of Appeal Rejects The Existence Of A Tort Of Harassment
T he  Court  o f  Appea l  fo r On ta ri o  has den i ed  the  exi stence  o f  a  f reestand i ng  to rt  o f  ha rassm ent.

T he  p l a i n t i f f ,  a  l ong -stand i ng  m em ber o f  a  po l i ce  fo rce ,  a l l eged  tha t  h i s superi o rs m ade  d i scri m i na to ry deci si ons abou t  h i m  over a  pe ri od  o f  seve ra l
yea rs fo l l owi ng  h i s deci si on  to  run  fo r o ff i ce .  T he  p l a i n t i f f  cl a i m ed  tha t  he  was sub j ected  to  ha rassm ent and  bu l l yi ng  a t  work,  wh i ch  dam aged  h i s
repu ta t i on ,  p re j ud i ced  h i s ca ree r opportun i t i es,  and  caused  h i m  to  su ffe r seve re  em ot i ona l  d i st ress.  T he  p l a i n t i f f  com m enced  an  act i on  aga i nst  the
po l i ce  fo rce  and  h i s superi o rs seeki ng  dam ages fo r,  am ong  o the r th i ngs,  ha rassm ent and  i n ten t i ona l  i n f l i ct i on  o f  m en ta l  d i st ress.

At  f i rst  i nstance ,  the  t ri a l  j udge  accep ted  the  p l a i n t i f f 's posi t i on  tha t  the  to rt  o f  ha rassm ent exi sts as a  recogn i zed  cause  o f  act i on  i n  On ta ri o .  T he
de fendan ts appea l ed .

In  a l l owi ng  the  appea l ,  the  Court  o f  Appea l  he l d  tha t  the  t ri a l  j udge  e rred  i n  concl ud i ng  tha t  the  to rt  o f  ha rassm ent exi sts i n  On ta ri o .  In  fact ,  the  Court
found  tha t  none  o f  the  cases re l i ed  upon  by the  p l a i n t i f f  estab l i shed  the  exi stence  o f  the  to rt ,  no t i ng  tha t  the  2006  deci si on  o f  the  Suprem e Court  o f
Bri t i sh  Co l um b i a  ci ted  by the  t ri a l  j udge  speci f i ca l l y concl uded  tha t  i t  i s "uncl ea r"  whe the r the  to rt  o f  ha rassm ent exi sts i n  Canada .  Fu rthe r,  the  Court
he l d  the re  was no  basi s fo r recogn i zi ng  a  new to rt  o f  ci vi l  ha rassm ent a t  th i s t i m e ,  no t i ng  tha t  i t  was no t  p rovi ded  wi th  any fo re i gn  j ud i ci a l  au tho ri ty,
academ i c au tho ri ty,  o r com pe l l i ng  po l i cy ra t i ona l e  fo r do i ng  so .

Furthe r,  th i s was no t  a  case  where  the  facts " cr[ i ed ]  ou t  fo r the  crea t i on  o f  a  nove l  l ega l  rem edy" .  Ra the r,  the  Court  h i gh l i gh ted  the  exi st i ng  l ega l
rem ed i es tha t  a l ready address ha rassi ng  conduct ,  i ncl ud i ng  the  we l l -estab l i shed  to rt  o f  i n ten t i ona l  i n f l i ct i on  o f  m en ta l  su ffe ri ng ,  wh i ch  requ i res a
p l a i n t i f f  to  p rove  " f l ag ran t  and  ou trageous"  conduct  tha t  i s " ca l cu l a ted  to  p roduce  ha rm "  and  wh i ch  resu l ts i n  a  "vi si b l e  and  p rovab l e  i l l ness" .  T he  Court
wen t  on  to  f i nd  tha t  the  t ri a l  j udge  e rred  i n  de te rm i n i ng  tha t  the  facts sa t i sf i ed  the  test  fo r the  to rt  o f  i n ten t i ona l  i n f l i ct i on  o f  m en ta l  su ffe ri ng .

Wh i l e  the  Court  has no t  fo recl osed  the  possi b i l i ty tha t  the  to rt  m ay be  estab l i shed  i n  the  fu tu re ,  the  Court  has cl ea rl y i nd i ca ted  i ts p re fe rence  fo r pa rt i es
to  re l y on  the  cl ea rl y recogn i zed  to rt  o f  i n ten t i ona l  i n f l i ct i on  o f  m en ta l  su ffe ri ng .

M oreover,  i n  re fusi ng  to  recogn i ze  the  p roposed  to rt  o f  ha rassm ent,  the  Court  has exp ressed  a  st rong  p re fe rence  tha t  the  com m on l aw con t i nue  to
evo l ve  "sl owl y and  i ncrem enta l l y ra the r than  qu i ckl y and  d ram at i ca l l y" .  In  do i ng  so ,  the  Court  re fe renced  and  d i st i ngu i shed  i ts 2012  deci si on  o f  Jones
v.  Tsi ge  (Tsi ge ),  wh i ch  recogn i zed  the  exi stence  o f  a  to rt  o f  " i n t rusi on  upon  secl usi on"  as be i ng  an  i ncrem enta l  step  consi sten t  wi th  soci e ta l  and
l eg i sl a t i ve  changes.  In  Tsi ge ,  the  Court  d i d  no t  si m p l y crea te  a  new to rt  as i t  was asked  to  do  i n  respect  o f  the  p roposed  to rt  o f  ha rassm ent.  Overa l l ,  th i s
deci si on  cl ea rl y si gna l s tha t  the  Court  wi l l  be  sl ow and  cau t i ous when  asked  to  recogn i ze  a  new cause  o f  act i on .

1  Fo r m ore  abou t  the  Superi o r Court  o f  On ta ri o  deci si on ,  see  ou r bu l l e t i n  f rom  June  2017.
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