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ARTICLE

COURT OF APPEAL OVERTURNS TRIAL DECISION ON POLICE NEGLIGENCE
INVESTIGATION, FALSE ARREST, FALSE IMPRISONMENT AND CHARTER

BREACH
InTremb l ay v.  Ot taw a  (Po l i ce  Servi ces Board ),  2018  ONCA 497,  the  On ta ri o  Court  o f  Appea l  ove rtu rned  the  t ri a l  deci si on  o f  A i tki n  J.  f i nd i ng  the  Ottawa
Po l i ce  Servi ce  Board  (“OPSB”) l i ab l e  fo r neg l i gen t  i nvest i ga t i on ,  fa l se  a rrest ,  un l awfu l  de ten t i on ,  un l awfu l  i m pri sonm ent and  b reach  o f  Charte r ri gh ts.

Background

T he  p l a i n t i f f  and  h i s wi fe  were  i nvo l ved  i n  a  p ro l onged  d i spu te  wi th  the i r ne i ghbours.  T he  OPSB was ca l l ed  and  consequen t l y,  the  i nvest i ga t i ng  o ff i ce r,
Sergean t  Ayl en  (“Sg t .  Ayl en ”),  cha rged  the  p l a i n t i f f  wi th  i n t i m i da t i on  and  m i sch i e f .  Duri ng  the  course  o f  the  i nvest i ga t i on ,  Sg t .  Ayl en  a l so  ob ta i ned  a
pub l i c sa fe ty f i rea rm s warran t  and  searched  the  p l a i n t i f fs’ hom e, se i zi ng  f i rea rm s and  am m un i t i on .

At  the  cri m i na l  t ri a l ,  the  p l a i n t i f f  was convi cted  o f  the  m i sch i e f  cha rge  and  acqu i t ted  on  the  i n t i m i da t i on  charge .

T he  p l a i n t i f f  and  h i s wi fe  sued  the  OPSB, Sg t .  Ayl en  and  o the r m em bers o f  the  OPSB. T he  t ri a l  j udge  found  Sg t .  Ayl en  l i ab l e  fo r neg l i gen t
i nvest i ga t i on ,  fa l se  a rrest ,  un l awfu l  de ten t i on  and  va ri ous b reaches o f  the  Charte r.  T he  p l a i n t i f fs were  awarded  $50 ,000  i n  dam ages.  T he  OPSB
appea l ed  the  deci si on .

Court of Appeal Analys is

T he  Court  o f  Appea l  he l d  tha t  wh i l e  the  t ri a l  j udge  had  co rrect l y i den t i f i ed  the  app l i cab l e  l ega l  p ri nci p l es,  she  e rred  by no t  app l yi ng  them  to  the  facts
and  evi dence  be fo re  he r.  T he  Court  rea ff i rm ed  the  fo l l owi ng  p ri nci p l es:

T he  t ri a l  j udge  shou l d  no t  focus on  the  steps the  j udge  be l i eves shou l d  have  taken ,  bu t  ra the r on  whe the r the  i n fo rm at i on  ava i l ab l e  to  po l i ce  a t  the
t i m e  am oun ted  to  “reasonab l e  and  p robab l e  g rounds to  a rrest”;

S i gn i f i can t  we i gh t  shou l d  be  g i ven  to  the  fact  tha t  the  i nvest i ga t i ng  o ff i ce r had  consu l ted  wi th  h i s supervi so r be fo re  p roceed i ng  to  a rrest  and  l ay
charges — th i s i s si gn i f i can t ,  i f  no t  de te rm i na t i ve ,  o f  the  i ssue  o f  reasonab l e  conduct ;

A t ri a l  j udge  can  e rr by de f i n i ng  h i s o r he r own  standard  o f  ca re  wi thou t  any evi den t i a ry basi s and ,  m ore  speci f i ca l l y,  i n  the  absence  o f  expert
evi dence .  Usi ng  d i ffe ren t  approaches taken  by o the r o ff i ce rs to  cri t i ci ze  the  approach  used  by the  de fendan t  o ff i ce r i s “i nconsi sten t  wi th  the
estab l i shed  j u ri sp rudence”;

T he  t ri a l  j udge  shou l d  no t  subst i tu te  h i s o r he r own  vi ew o f  whe the r the  pub l i c i n te rest  cou l d  be  sa t i sf i ed  wi thou t  an  a rrest  i n  absence  o f  evi dence
tha t  the  a rrest i ng  o ff i ce r be l i eved ,  on  reasonab l e  g rounds,  tha t  the  pub l i c i n te rest  cou l d  be  so  sa t i sf i ed ;

Wi th  respect  to  the  p rop ri e ty o f  ob ta i n i ng  the  pub l i c sa fe ty f i rea rm s warran t ,  the  t ri a l  j udge  shou l d  no t  fo rm  h i s o r he r own  vi ews and  i n fe rences f rom
the  evi dence  subm i t ted  to  app l y fo r the  warran t ,  bu t  m ust  assess whe the r the  In fo rm at i on  to  Ob ta i n  used  to  ob ta i n  the  search  warran t  con ta i ned
re l i ab l e  evi dence  tha t  m i gh t  reasonab l y be  be l i eved  by the  au tho ri zi ng  j ust i ce ;  and

Regard i ng  the  m anner o f  execu t i on  o f  the  search  warran t ,  f i nd i ng  tha t  the  execu t i on  o f  the  en try fo l l owed  no rm a l  po l i ce  p rocedures i n  such
ci rcum stances,  i t  i s an  e rro r i n  the  absence  o f  con tra ry evi dence ,  expert  o r o the rwi se ,  to  de te rm i ne  tha t  the  execu t i on  o f  the  search  warran t  was
unreasonab l e .

In  add i t i on  to  i den t i fyi ng  these  e rro rs i n  the  deci si on ,  the  Court  o f  Appea l  re i n fo rced  the  fo l l owi ng  key l ega l  p ri nci p l es i n  po l i ce  l i ab i l i ty cl a i m s:

T he  standard  app l i cab l e  a t  the  t i m e  o f  the  even ts m ust  be  app l i ed ;

Po l i ce  a re  “no t  requ i red  to  exhaust  a l l  avenues o f  i nvest i ga t i on ,  estab l i sh  tha t  an  accused  has no  de fence ,  o r even  ob ta i n  an  accused ’s ve rsi on  o f
even ts”;

In  assessi ng  whe the r an  a rrest  i s l awfu l ,  the  quest i on  i s whe the r the  o ff i ce r had  reasonab l e  and  p robab l e  g rounds to  a rrest ,  no t  whe the r they cou l d
have  done  som eth i ng  o the r than  a rrest ;  and

T he  po l i ce  m ust  be  acco rded  a  ce rta i n  am oun t o f  l a t i tude  i n  de te rm i n i ng  the  m anner i n  wh i ch  they en te r a  p rem i ses.  Speci f i ca l l y,  they canno t  be
expected  to  “m easure  i n  advance  wi th  nuanced  p reci si on  the  am oun t o f  fo rce  the  si tua t i on  wi l l  requ i re ” (R. v.  Corne l l ).

Fi na l l y,  the  Court  o f  Appea l  was cri t i ca l  o f  the  “a f te r-the -fact  assessm ents,” where  a  court  subst i tu tes i ts own  vi ews o f  how the  po l i ce  shou l d  have  acted .
A court  shou l d  no t  i den t i fy and  re l y upon  o the r op t i ons ava i l ab l e  to  the  po l i ce  wi thou t  these  op t i ons be i ng  pu t  to  the  de fendan t  o ff i ce rs fo r exp l ana t i on
or com m ent.  T he  Court  o f  Appea l  rem i nded  aga i nst  “M onday m orn i ng  quarte rbacki ng ,” ra the r than  engag i ng  i n  an  ana l ysi s o f  whe the r po l i ce  acted
reasonab l y i n  the  d i ff i cu l t  and  f l u i d  ci rcum stances o f  the  i nvest i ga t i on ,  a rrest  and  search .
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