
March 20, 2019

ARTICLE

U.S. Ratchets Cuba Sanctions - Greater Uncertainty for Canadians Going Forward
T he  Un i ted  Sta tes announced the  pa rt i a l  l i f t i ng  o f  the  T i t l e  I I I  (Hel ms-Burton  Act) suspensi on .  U.S.  na t i ona l s can  now b ri ng  act i ons aga i nst  Cuban
en t i t i es o r sub -en t i t i es l i sted  on  the  Sta te  Departm en t 's Cuba  Restri cted  L i st .  T he  l i st  i ncl udes en t i t i es i nvo l ved  i n  the  de fence ,  secu ri ty,  and  t rave l
secto rs,  as we l l  as severa l  ho l d i ng  com pan i es.  T he  rem a i nder o f  T i t l e  I I I ,  i ncl ud i ng  the  ab i l i ty to  b ri ng  act i ons aga i nst  Canad i an  pe rsons and
busi nesses,  rem a i ns suspended  fo r an  add i t i ona l  30  days,  un t i l  Ap ri l  17 ,  2019 .  I f  the  suspensi on  i s l i f ted  i n  30  days,  i t  wi l l  t ri gge r a  m ore  acu te  con f l i ct
wi th  Canada 's b l ocki ng  o rde r under the  Fore i gn  Extra te rri to ri a l  Measures Act  tha t  p roh i b i ts com p l i ance  wi th  US Cuba  sanct i ons.

The  o ri g i na l  post  to  w h i ch  the  above  upda te  re fe rences (January 31 ,  2019):  

In  a  l i t t l e -no t i ced  January 16 ,  2019  announcem ent by the  U.S.  Departm en t o f  S ta te ,  the  T rum p Adm i n i st ra t i on  i nd i ca ted  tha t  i t  m ay revi ve  a
con trove rsi a l  and  l ong  do rm an t l aw, T i t l e  I I I  o f  the  Cuban  L i be rty and  Democra t i c So l i da ry Act— be tte r known as the  Hel ms-Burton  Act— wh i ch  wou l d
a l l ow U.S.  na t i ona l s to  sue  fo re i gn  i nd i vi dua l s and  busi nesses ove r p roperty tha t  was con f i sca ted  by the  Cuban  Governm ent a f te r the  1959  revo l u t i on .

A l though  T i t l e  I I I  was a  p rom i nen t  fea tu re  o f  Hel ms-Burton ,and  a  testam en t to  the  wi l l i ngness o f  Congress to  extend  the  reach  o f  U.S.  l aw
extra te rri to ri a l l y,  i t  has never com e i n to  e ffect .  One  o f  i ts p rovi si ons enab l es the  p resi den t  to  suspend  i ts opera t i on  fo r si x m on th  pe ri ods i f  the  p resi den t
de te rm i nes tha t  the  suspensi on  i s “necessary to  the  na t i ona l  i n te rests o f  the  Un i ted  Sta tes and  wi l l  exped i te  a  t ransi t i on  to  dem ocracy i n  Cuba”.  S i nce
the  Hel ms-Burton  Act  cam e i n to  fo rce  i n  1996 ,  each  p resi den t  has du l y suspended  T i t l e  I I I  eve ry si x m on ths,  i n  pa rt  due  to  the  host i l e  react i on  i t
rece i ved  f rom  o the r coun tri es,  i ncl ud i ng  Canada ,  whose  na t i ona l s have  busi ness i n te rests i n  Cuba .

In  i ts January 16  announcem ent,  however,  the  Sta te  Departm en t i nd i ca ted  tha t  i t  was extend i ng  the  suspensi on  o f  T i t l e  I I I  fo r j ust  45  days,  f rom
February 1 ,  2019  to  M arch  18 ,  2019 ,  and  tha t  du ri ng  the  45 -day pe ri od  i t  wi l l  revi ew the  ri gh ts o f  U.S.  na t i ona l s to  b ri ng  act i ons under T i t l e  I I I  “i n  l i gh t
o f  the  na t i ona l  i n te rests o f  the  Un i ted  Sta tes”.  T he  announcem ent i s no t  en t i re l y unexpected .  In  the  run -up  to  l ast  Novem ber’s U.S.  m i d -te rm  e l ect i ons,
John  Bo l ton ,  Presi den t  T rum p ’s Na t i ona l  Securi ty Advi se r,  to l d  Cuban-Am eri can  vo te rs tha t  the  Adm i n i st ra t i on  i s consi de ri ng  act i va t i ng  T i t l e  I I I .

T i t l e  I I I  deem s fo re i gn  i nvesto rs tha t  pu rchase ,  m anage  o r en te r i n to  j o i n t  ven tu res i nvo l vi ng  p roperty con f i sca ted  by the  Cuban  Governm ent to  be
“t ra ff i cki ng ” i n  tha t  p roperty and  m akes those  i nvesto rs l i ab l e  fo r m one ta ry dam ages to  U.S.  na t i ona l s who  have  an  ownersh i p  cl a i m  to  the  p roperty.  T he
l i m i ta t i on  pe ri od  fo r T i t l e  I I I  cl a i m s i s two  years a f te r the  “t ra ff i cki ng  g i vi ng  ri se  to  the  act i on  has ceased  to  occu r”.

When  Hel ms-Burton  was enacted ,  Canada  responded  i n  pa rt  by am end i ng  the  Fore i gn  Extra te rri to ri a l  Measures Act (FEM A) to  b l ock the  opera t i on  o f
T i t l e  I I I  i n  Canada .  Under those  am endm ents,  j udgm ents o f  U.S.  cou rts under T i t l e  I I I  a re  ne i the r recogn i zed  no r en fo rceab l e  i n  Canada  and  Canad i ans
m ay coun te r-sue  i n  Canad i an  courts to  recover any l osses su ffe red  f rom  a  T i t l e  I I I  j udgm ent.

Neverthe l ess,  i f  the  T rum p Adm i n i st ra t i on  does a l l ow the  suspensi on  o f  T i t l e  I I I  to  l apse ,  i t  wi l l  expose  Canad i an  com pan i es do i ng  busi ness i n  o r wi th
Cuba  to  m a te ri a l  l i t i ga t i on  ri sks tha t  a re  on l y pa rt l y o ffse t  by FEM A’s p ro tect i ons.  FEM A wou l d  ne i the r p reven t  T i t l e  I I I  cl a i m s f rom  be i ng  i n i t i a ted  i n  the
Un i ted  Sta tes aga i nst  Canad i an  busi nesses o r i nd i vi dua l s no r wou l d  i t  p reven t  the  en fo rcem ent o f  any m one ta ry dam ages awarded  under those  cl a i m s
aga i nst  U.S.  o r possi b l y o the r fo re i gn  asse ts o f  Canad i an  de fendan ts.  Accord i ng l y,  Canad i an  busi nesses wi th  Cuban  i n te rests need  to  t rack th i s i ssue
cl ose l y,  take  steps to  assess the i r po ten t i a l  T i t l e  I I I  exposure  and  de te rm i ne  how best  to  m i t i ga te  tha t  exposure .
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