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Avoiding Nightmares: Moving from Competition Compliance Training to Compliance
Management

For consp i raci es,  b i d -ri gg i ng  and  o the r cri m i na l  com pet i t i on  o ffences,  the  ri sk o f  de tect i on ,  p rosecu t i on  and  pun i shm ent has never been  g rea te r —
carte l  cases a re  up  3 ,000% i n  Canada  si nce  2000 .  And  the  costs o f  con traven i ng  the  l aw (o r even  si m p l y becom i ng  en tang l ed  i n  a  cri m i na l
i nvest i ga t i on ) have  never been  g rea te r:  dam ag i ng  pub l i ci ty,  d i srup t i on  to  busi ness opera t i ons,  m i l l i ons o f  do l l a rs spen t  conduct i ng  i n te rna l
i nvest i ga t i ons and  de fend i ng  cri m i na l  and  ci vi l  l i t i ga t i on ,  m u l t i -m i l l i on  do l l a r f i nes,  po ten t i a l  i nca rce ra t i on  and  d i squa l i f i ca t i on  f rom  pub l i c
p rocu rem ent.

Un fo rtuna te l y,  desp i te  these  rea l i t i es,  a  su rp ri si ng  num ber o f  com pan i es st i l l  l ack ri go rous (o r any) com p l i ance  p rog ram s. Fo r those  com pan i es wi th
som e fo rm  o f  com p l i ance  p rog ram  i n  p l ace ,  m any con t i nue  to  re l y excl usi ve l y on  (wha t  the  Canad i an  Com pet i t i on  Bureau  re fe rs to  de ri si ve l y as) a
"paper and  p reach"  approach ,  based  on  (som e) t ra i n i ng  a l one .

As recen t  cases i n  Canada ,  the  Un i ted  Sta tes and  the  Europe  show, however,  by i tse l f ,  t ra i n i ng  wi l l  no t  ove rcom e rogue  behavi ou r o r the  pe rsona l
i ncen t i ves tha t  em p l oyees pe rce i ve  tha t  l ead  to  si gn i f i can t  p rob l em s fo r com pan i es.  Increasi ng l y,  com pet i t i on  l aw regu l a to rs,  i ncl ud i ng  the  Com pet i t i on
Bureau ,  expect  com pan i es to  go  beyond  t ra i n i ng  and  deve l op  a  "cu l tu re  o f  com p l i ance"  wi th  con tro l s and  i ncen t i ves fo r com p l i an t  behavi ou r.

In  i ts June  2015  Corpora te  Comp l i ance  Programs Bu l l e t i n,  the  Bureau  has p rescri bed  wha t  i t  consi de rs the  m i n i m um  requ i rem en ts fo r a  “cred i b l e  and
e ffect i ve ” com p l i ance  p rog ram ; speci f i ca l l y:

M anagem ent Com m i tm en t and  Support

Ri sk-based  Com p l i ance  Assessm ents

Corpora te  Com p l i ance  Po l i ci es and  Procedures

Com p l i ance  T ra i n i ng  and  Com m un i ca t i on

M on i to ri ng ,  Veri f i ca t i on  and  Report i ng  M echan i sm s

Consi sten t  Di sci p l i na ry Procedures and  Incen t i ves fo r Com p l i ance

Ongo i ng  Com p l i ance  Program  Eva l ua t i on

In  pa rt i cu l a r,  the  Com p l i ance  Bu l l e t i n  m akes i t  cl ea r tha t  havi ng  an  e ffect i ve  system  o f  i n te rna l  con tro l s i s an  essen t i a l  i ng red i en t  o f  a  cred i b l e  and
e ffect i ve  p rog ram .

"A co rpo ra te  comp l i ance  p rog ram shou l d  be  ta i l o red  to  the  opera t i ons o f  a  busi ness and  estab l i sh  i n te rna l  con tro l s tha t  re f l ect  i ts ri sk p ro f i l e ."

"Comp l i ance  po l i ci es and  p rocedures shou l d  estab l i sh  i n te rna l  con tro l s desi gned  to  p reven t  con traven t i ons f rom happen i ng ,  sca l ed  to  a  company's ri sk
p ro f i l e ."

Such  con tro l s i ncl ude  the  segrega t i on  o f  em p l oyee  responsi b i l i t i es to  reduce  ri sk,  i n teg ra t i ng  com p l i ance  ob l i ga t i ons i n to  day-to -day busi ness
procedures (i ncl ud i ng  com pute r system s, fo rm s,  report i ng  system s, con tracts and  o the r l ega l  docum enta t i on ),  ensuri ng  tha t  em p l oyees who  hand l e
purchases f rom  supp l i e rs who  a re  a l so  com pet i to rs a re  d i st i nct  f rom  those  responsi b l e  fo r sa l es and /o r m arke t i ng ,  requ i ri ng  approva l s be fo re
com m un i ca t i ng  o r m ee t i ng  wi th  com pet i to rs (i ncl ud i ng  t rade  associ a t i on  even ts where  com pet i to rs a re  l i ke l y to  be  p resen t),  system s to  m on i to r p ri ci ng
pract i ces,  system s to  ensure  adequa te  and  p roper test i ng  o f  p roduct  cl a i m s be fo re  they a re  m ade , dua l  si gn -o ffs fo r h i gh -ri sk busi ness p rocesses and  due
d i l i gence  requ i rem en ts be fo re  engag i ng  wi th  ce rta i n  th i rd  pa rt i es.

T he  Com p l i ance  Bu l l e t i n  a l so  em phasi zes tha t  com p l i ance  aud i t i ng  (pe ri od i c,  ad  hoc and  even t-t ri gge red ),  to  p roact i ve l y i den t i fy evo l vi ng  ri sk a reas
(be fo re  the re  i s a  p rob l em ),  con f i rm  a  com pany's fu l l  com p l i ance  wi th  com pet i t i on  l aws and  ve ri fy tha t  i ts com p l i ance  p rog ram  has been  p roperl y
i m p l em ented  and  i s opera t i ng  e ffect i ve l y (and  to  upda te  and  enhance  i t  when  gaps o r i ssues a re  i den t i f i ed ),  i s a l so  cruci a l  to  the  cred i b i l i ty and
success o f  any com p l i ance  p rog ram .

Com p l i ance  wi th  the  l aw i s no  l onger j ust  i ts own  reward  (i f  i t  eve r was).  T he  po ten t i a l  bene f i ts o f  enhanci ng  your com p l i ance  p rog ram  a re  si gn i f i can t
and  f l ow to  the  bo t tom  l i ne .  T hey i ncl ude  (bu t  a re  no t  l i m i ted  to ):

M a i n ta i n i ng  a  good  busi ness repu ta t i on ;

Reduci ng  uncerta i n ty as to  wha t  i s o r i s no t  l ega l ,  a l l owi ng  bo th  m ore  aggressi ve  com pet i t i on  where  l awfu l  and  reduci ng  the  ri sk o f  a  con traven t i on
o f  the  Compet i t i on  Act;

Avo i d i ng  adverse  pub l i ci ty and  the  d i srup t i on  to  opera t i ons resu l t i ng  f rom  an  i nvest i ga t i on ,  p rosecu t i on  and  fo l l ow-on  cl ass act i on  l i t i ga t i on ;

Savi ng  m i l l i ons o f  do l l a rs i n  l ega l  and  expert  fees associ a ted  wi th  an  i nvest i ga t i on  and  l i t i ga t i on ;

Reduci ng  the  exposure  o f  em p l oyees,  m anagem ent and  the  com pany to  cri m i na l  and  ci vi l  l i ab i l i ty;

In f l uenci ng  the  Bureau 's deci si on  to  pu rsue  a  m atte r ci vi l l y,  ra the r than  cri m i na l l y,  where  bo th  op t i ons a re  ava i l ab l e ;

T ri ggeri ng  ea rl y warn i ngs o f  po ten t i a l l y i l l ega l  conduct  the reby a l l owi ng  the  com pany to  be  the  f i rst -i n  to  request  i m m un i ty f rom  p rosecu t i on  o r to
be  be t te r p l aced  to  app l y fo r l en i en t  t rea tm en t i n  sen tenci ng ;

A l l owi ng  a  com pany to  avo i d  be i ng  charged  i n  connect i on  wi th  the  un l awfu l  conduct  o f  a  rogue  em p l oyee ;  and

Enab l i ng  a  com pany to  estab l i sh  a  due  d i l i gence  de fence .

Com pan i es tha t  do  no t  have  a  com pet i t i on  l aw com p l i ance  p rog ram  shou l d  i m p l em ent one .  T hose  wi th  p rog ram s tha t  have  no t  been  revi ewed  o r
upda ted  fo r som e t i m e  shou l d  do  so  i n  l i gh t  o f  the  best  p ract i ces h i gh l i gh ted  he re .  As recen t  h i sto ry and  cu rren t  en fo rcem ent t rends i nd i ca te ,  the re  i s a
si gn i f i can t  ri sk tha t  the  fa i l u re  to  do  so  wi l l  u l t i m a te l y i nu re  to  the  de tri m en t  o f  those  who  fa i l  to  act .

Fo r m ore  i n fo rm at i on ,  reach  ou t  to  us d i rect l y,  o r vi si t  b l g .com /com pet i t i on .
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