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Climate change litigation and disclosure implications during COVID-19
In  recen t  yea rs,  envi ronm enta l  consi de ra t i ons have  becom e a  key i ssue  i n  co rpo ra te ,  po l i t i ca l  and  soci a l  deci si on -m aki ng .  As Canada  has recogn i zed
the  u rgency and  pub l i c i n te rest  i n  m i t i ga t i ng  the  i m pacts o f  cl i m a te  change ,  i t  i s unsurp ri si ng  tha t  the  i ssue  o f  cl i m a te  change  now has g rowi ng
prom i nence  i n  the  Canad i an  l ega l  sphere .  Cl i m a te  change  l i t i ga t i on  has t rad i t i ona l l y focused  on  regu l a to ry approva l s fo r p roposed  p ro j ects and
ongo i ng  report i ng  requ i rem en ts to  m anage  si te -speci f i c and  aggrega te  ca rbon  em i ssi ons.  However,  a  new wave  o f  cl i m a te  change  l i t i ga t i on  has a rri ved
i n  Canada :  cl i m a te  change  cl ass act i ons.

Recen t  cl i m a te  change  cl ass act i ons,  i ncl ud i ng  exam p l es f rom  Canada ,  the  Un i ted  Sta tes and  Europe ,  dem onstra te  i ssues tha t  m ay a ri se  i n  asse rt i ng  o r
resi st i ng  these  act i ons.  Such  i ssues have  i m p l i ca t i ons fo r i ndustri es,  wh i ch  cou l d  po ten t i a l l y be  i n f l uenced  by the  ca rbon  em i ssi ons da ta  co l l ected
duri ng  the  cu rren t  nove l  co ronavi rus (COVID-19) pandem i c.

T he  recen t l y announced  La rge  Em p l oye r Em ergency Fi nanci ng  Faci l i ty a l so  si gna l s tha t  the  i ssue  o f  cl i m a te  change  rem a i ns a  re l evan t  consi de ra t i on
as Canada  l ooks to  re -open  i ts econom y. A l though  the  o i l  and  gas i ndustry m ust  now address i m m ed i a te  i ssues re l a t i ng  to  busi ness con t i nu i ty,  i t  shou l d
con t i nue  to  be  l i ve  to  the  i m pact  cu rren t  busi ness opera t i ons and  conduct  m ay have  on  po ten t i a l  cl i m a te  change  l i t i ga t i on  and  regu l a to ry com p l i ance .
In  pa rt i cu l a r,  o i l  and  gas com pan i es shou l d  consi de r the  connect i on  be tween  the i r associ a ted  em i ssi ons and  the  evi den t i a ry reco rd  and  l ega l  tests fo r
cl i m a te  change  cl ass act i ons.

Disclosure requirements for the large employer emergency financing facili ty

On M ay 11 ,  2020 ,  the  Federa l  Governm ent i n t roduced  the  La rge  Em p l oye r Em ergency Fi nanci ng  Faci l i ty (LEEFF),  to  p rovi de  b ri dge  fund i ng  fo r
Canada ’s l a rgest  em p l oye rs.  Em p l oye rs wi th  annua l  revenues o f  a t  l east  $300  m i l l i on ,  and  whose  cred i t  needs a re  no t  be i ng  m et by conven t i ona l
f i nanci ng ,  m ay be  e l i g i b l e .  A l though  fu rthe r de ta i l s o f  the  p rog ram  a re  ye t  to  be  announced ,  the  Federa l  Governm ent has exp ressl y i ncl uded  cl i m a te
change  consi de ra t i ons i n  the  p rog ram .  Reci p i en ts under LEEFF wou l d  be  requ i red  to  pub l i sh  annua l  cl i m a te -re l a ted  d i scl osu re  reports i n  acco rdance
wi th  the  recom m enda t i ons o f  Fi nanci a l  S tab i l i ty Board ’s Task Force  on  Cl i m a te -re l a ted  Fi nanci a l  Di scl osu res.  T hese  d i scl osu re  ob l i ga t i ons a re  i n
add i t i on  to  pub l i c com pan i es’ exi st i ng  d i scl osu re  ob l i ga t i ons under securi t i es l eg i sl a t i on .  In  the  con text  o f  the  i ncreased  ri sk o f  cl i m a te  change
l i t i ga t i on ,  da ta  co l l ected  i n  the  course  o f  regu l a to ry com p l i ance  and  o the r po l i cy requ i rem en ts wi l l  a l m ost  ce rta i n l y shape  po ten t i a l  fu tu re  l i t i ga t i on .

Key examples of climate change class actions

T here  a re  two  b road  ca tegori es fo r cl i m a te  change  cl ass act i ons:  l awsu i ts aga i nst  the  governm ent and  l awsu i ts aga i nst  p ri va te  en t i t i es.  Cl ass act i ons
seeki ng  recovery fo r cl i m a te  change  d i ffe r and  p resen t  new i ssues fo r a l l  stakeho l de rs.

Urgenda Foundation v The State of the Netherlands

T he  Di st ri ct  Court  o f  T he  Hague ’s 2015  deci si on  i n  Urgenda  Founda t i on  v the  Sta te  o f  the  Ne the rl ands  m arked  the  f i rst  t i m e  a  court  requ i red  a
governm ent to  m ee t i ts g reenhouse  gas em i ssi ons reduct i on  ta rge ts.  Here ,  the  Di st ri ct  Court  ag reed  wi th  Urgenda  Founda t i on ,  a  Du tch  envi ronm enta l
o rgan i za t i on ,  and  found  tha t  the  Sta te  b reached  i ts du ty o f  ca re  under Du tch  dom est i c l aw to  p ro tect  i ts ci t i zens f rom  the  i m m i nen t  hazard  o f  cl i m a te
change .  T he  Du tch  governm ent was o rde red  to  reduce  annua l  g reenhouse  gas em i ssi ons to  25  pe r cen t  o f  1990  l eve l s by 2020 .  T h i s deci si on  was
uphe l d  by T he  Hague  Court  o f  Appea l ,  wh i ch  no ted  tha t  the  consequences o f  g reenhouse  gas em i ssi ons fo r g l oba l  warm i ng  were  we l l  known and  tha t
the  governm ent ’s de l ay i n  taki ng  act i on  wou l d  resu l t  i n  requ i ri ng  m ore  si gn i f i can t  and  am b i t i ous m easures l a te r.  T he  Suprem e Court  o f  the  Ne the rl ands
uphe l d  the  25  pe r cen t  reduct i on  ta rge t  se t  ou t  by the  l ower cou rts and  d i sm i ssed  the  Du tch  governm ent ’s appea l ,  as ou t l i ned  he re.  T he  Suprem e Court
found  tha t  the  Du tch  governm ent had  an  ob l i ga t i on  to  p ro tect  i ts ci t i zens’ hum an ri gh ts,  wh i ch  were  th rea tened  by the  ri sk o f  cl i m a te  change ,  and  tha t
“[e ]ach  coun try i s thus responsi b l e  fo r i ts own  share ”.

Juliana v United States of America

T he  2016  Di st ri ct  Court  o f  Oregon  deci si on  i n  Ju l i ana  v the  Un i ted  Sta tes o f  Ameri ca  i n t roduced  cl i m a te  change  cl ass act i ons to  North  Am eri ca .  T ha t
l i t i ga t i on  was b rough t  by 21  you th  p l a i n t i f fs,  Ea rth  Guard i ans and  “fu tu re  genera t i ons” rep resen ted  by cl i m a to l og i st  Jam es Hansen ,  as aga i nst  the
governm ent o f  the  Un i ted  Sta tes o f  Am eri ca .  T he  p l a i n t i f fs a rgued  tha t  U.S.  governm ent ’s act i ons have  caused  cl i m a te  change  and  vi o l a ted  the i r
const i tu t i ona l  ri gh ts to  l i fe ,  l i be rty,  p roperty and  pub l i c t rust  resources.  In  January 2020 ,  the  Un i ted  Sta tes Court  o f  Appea l s fo r the  Ni n th  Ci rcu i t  i ssued
a  sp l i t  deci si on  tha t  d i sm i ssed  the  case  fo r l ack o f  stand i ng  under Art i cl e  I I I  o f  the  Un i ted  Sta tes Const i tu t i on.  T he  m a j o ri ty fo r the  Ni n th  Ci rcu i t
accep ted  the re  was “cop i ous expert  evi dence” to  estab l i sh  the  ha rm  tha t  wou l d  be  caused  by unchecked  fossi l  fue l  use  and  tha t  the  reco rd  re f l ected  the
federa l  governm ent was aware  o f  the  ri sks o f  i ncreased  g reenhouse  gas em i ssi ons.  However,  the  Ni n th  Ci rcu i t  found  tha t  the  p l a i n t i f fs’ cl a i m s were  no t
red ressab l e  by the  const i tu t i ona l  powers o f  the  Court  and  m ust  be  addressed  by the  execu t i ve  and  l eg i sl a t i ve  b ranches o f  governm ent.  T he  p l a i n t i f fs
have  pe t i t i oned  fo r a  reheari ng  o f  th i s deci si on .

ENvironnement JEUnesse v Attorney General of Canada

Cl i m a te  change  cl ass act i ons a l so  recen t l y cam e to  Canada .  In  Novem ber 2018 ,  ENvi ronnem ent JEUnesse  (ENJEU),  a  M on trea l -based  non-p ro f i t
o rgan i za t i on ,  com m enced  a  cl ass act i on  l awsu i t  aga i nst  the  governm ent on  beha l f  o f  a l l  Québec resi den ts ages 35  o r younger.  L i ke  Urgenda
Founda t i on ,  ENJEU a rgued  the  federa l  governm ent has se t  i nsu ff i ci en t  ta rge ts fo r the  reduct i on  o f  g reenhouse  gas em i ssi ons,  as we l l  as fa i l i ng  to  m ee t
i ts actua l  ta rge ts.  ENJEU a rgued  th i s const i tu tes a  b reach  o f  sect i ons 7  (l i fe ,  l i be rty and  securi ty o f  pe rson) and  15  (the  ri gh t  to  equa l i ty) o f  the
Canad i an  Charte r o f  Ri gh ts and  Freedoms,  and  Québec’s Charte r o f  Human Ri gh ts and  Freedoms. T he  Québec Superi o r Court  re fused  to  ce rt i fy the
p roposed  cl ass act i on .  A l though  the  Court  found  the  re l evan t  i ssues engaged  ri gh ts p ro tected  by the  Canad i an  Charte r and  the  Québec Charte r and
were  j ust i ci ab l e ,  i t  he l d  tha t  cl ass act i on  was no t  the  appropri a te  veh i cl e .  T he  Court  was concerned  the  de te rm i na t i on  o f  the  po ten t i a l  cl ass m em bers
and ,  i n  pa rt i cu l a r,  the  p roposed  age  l i m i t  o f  35  fo r po ten t i a l  cl ass m em bers,  was a rb i t ra ry.  ENJEU i nd i ca ted  i t  wou l d  appea l  th i s deci si on .

Proposed lawsuit  by munic ipalit ies

In  January 2019 ,  the  Ci ty Counci l  o f  Vi cto ri a  vo ted  to  endorse  a  reso l u t i on  to  support  a  cl ass act i on  l awsu i t  on  beha l f  o f  l oca l  governm ents i n  the
Provi nce  o f  Bri t i sh  Co l um b i a  aga i nst  “m a j o r fossi l  fue l  co rpo ra t i ons” to  recover costs i ncu rred  due  to  cl i m a te  change .  No  act i on  has been  com m enced  to
da te .  Vi cto ri a ’s p roposa l  appears to  fo l l ow the  exam p l e  se t  ou t  by the  Ci ty o f  New York i n  Ci ty o f  New  York v BP PLC e t  a l,  where i n  New York f i l ed  an
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act i on  aga i nst  a  num ber o f  energy com pan i es to  seek,  am ong  o the r th i ngs,  recovery fo r past  and  fu tu re  costs i ncu rred  to  p ro tect  the  ci ty’s i n f rastructu re
and  p roperty f rom  the  i m pacts o f  cl i m a te  change .  However,  tha t  act i on  was d i sm i ssed  by the  Di st ri ct  Court  o f  New York,  wh i ch  he l d  tha t  “[g ] l oba l
warm i ng  and  so l u t i ons the re to  m ust  be  addressed  by the  two  o the r b ranches o f  governm ent”.  T he  Ci ty o f  New York has appea l ed  th i s deci si on  and  o ra l
a rgum ents were  heard  i n  Novem ber 2019 .

Legal issues and considerations

I f  Canada  fo l l ows the  t rend  se t  ou t  i n  the  Un i ted  Sta tes,  we  can  expect  to  see  new cl i m a te  change  cases by way o f  to rt  act i ons and  i nd i vi dua l  Charte r
act i ons.  Case  exam p l es show the  t rend  toward  an  i ncreasi ng  num ber o f  p l a i n t i f fs i n  cl i m a te  change  l i t i ga t i on ,  si gna l l i ng  the  m ove  to  cl ass act i ons as
the  p re fe rred  approach .  In  Canada ,  cl ass act i ons ce rta i n l y appear to  be  the  l i ke l y veh i cl e  fo r fu tu re  cl i m a te  change  l i t i ga t i on .

In  an t i ci pa t i on  o f  the  expand i ng  scope  o f  cl i m a te  change  l i t i ga t i on  f rom  m ore  t rad i t i ona l  envi ronm enta l  l i t i ga t i on  o r regu l a to ry adm i n i st ra t i ve  revi ew,
i ndustry stakeho l de rs and  the  governm ent shou l d  ca re fu l l y consi de r the  i ncreasi ng  l i t i ga t i on  ri sk associ a ted  wi th  ongo i ng  opera t i ons and  cap i ta l  p ro j ects
i n  the  energy i ndustry.  As the  exi st i ng  cases con t i nue  to  m ove  fo rward  and  new cases a re  com m enced ,  the re  wi l l  be  g rea te r cl a ri ty to  the  Canad i an
courts’ app roach  to  cl i m a te  change  cl ass act i on .  Fo r now, we  an t i ci pa te  the  fo l l owi ng  l i st  o f  po ten t i a l  i ssues and  consi de ra t i ons to  a ri se  i n  th i s type  o f
l i t i ga t i on :

Whethe r the  court  can  exe rci se  i ts j ud i ci a l  au tho ri ty to  ad j ud i ca te  the  case  and  whe the r p l a i n t i f fs have  stand i ng ;

T he  i den t i f i ca t i on  o f  a  p roposed  cl ass and  p roposed  com m on i ssues a re  cri t i ca l  to  the  l i ke l i hood  o f  ce rt i fyi ng  a  cl i m a te  change  l awsu i t  as a  cl ass
act i on ;

T he  scope  o f  pa rt i es to  wh i ch  a  du ty i s owed  i n  neg l i gence  m ay be  l i m i ted  o r expanded  by cl i m a te  change  act i ons;

T he  governm ent ’s adop t i on  o f  ce rta i n  standards m ay p rovi de  evi dence  fo r de te rm i n i ng  whe the r the  governm ent ’s act i ons acco rd  wi th  wha t  i t  has
p revi ousl y endorsed  as the  appropri a te  th resho l ds fo r com bat i ng  cl i m a te  change ;  and

Po ten t i a l  evi dence  m ay i ncl ude  no t  on l y busi ness docum ents,  bu t  a l so  sci en t i f i c stud i es and  governm ent and  non-governm ent reports,  as we l l  as
cl i m a te  change-re l a ted  da ta  tha t  have  been  co l l ected  and  reported  i n  sa t i sfact i on  o f  d i scl osu re  requ i rem en ts and  o the r p rog ram  e l i g i b i l i ty
requ i rem en ts

Potential implications for the oil and gas industry

T he  i ncreasi ng  ri sk o f  l i t i ga t i on  re l a t i ng  to  cl i m a te  change  i ssues m eans tha t  o i l  and  gas stakeho l de rs shou l d  m ore  ca re fu l l y consi de r i ts ongo i ng
opera t i ons,  p roposed  cap i ta l  p ro j ects and  busi ness po l i ci es.  T he  evo l vi ng  ci rcum stances re l a t i ng  to  the  COVID-19  ou tb reak have  a l so  i n t roduced  new
consi de ra t i ons when  assessi ng  l i t i ga t i on  ri sk.  Reported  g reenhouse  gas em i ssi ons have  seen  a  si gn i f i can t  decrease  fo l l owi ng  the  i m p l em enta t i on  o f
g l oba l  coun te rm easures i n  response  to  the  COVID-19  pandem i c.  T rave l  restri ct i ons and  work f rom  hom e po l i ci es i m posed  i n  response  to  COVID-19  m ay
be  a  si gn i f i can t  facto r i n  the  reduct i on  o f  g reenhouse  gas em i ssi ons.  

Corpora t i ons tha t  m ay be  sub j ect  to  po ten t i a l  cl i m a te  change  l i t i ga t i on  shou l d  no te  tha t  i ts busi ness docum ents and  reports crea ted  i n  the  course  o f  i ts
busi ness m ay be  p roduced  i n  l a te r l i t i ga t i on .  No tab l y,  da ta  on  g reenhouse  gas em i ssi ons crea ted  a t  th i s t i m e  m ay se rve  as evi dence  i n  support  o f  fu tu re
cl i m a te  change  l i t i ga t i on  i n  estab l i sh i ng  causa t i on  be tween  reduced  i ndustry act i vi ty and  g reenhouse  gas em i ssi ons.  As d i ffe ren t  j u ri sd i ct i ons p repare
to  re -open  the i r econom i es,  com pan i es shou l d  ca re fu l l y revi ew the i r own  g reenhouse  gas em i ssi ons da ta  and  such  da ta  ava i l ab l e  genera l l y,  f rom  the
com m encem ent o f  restri ct i ons i m posed  by the i r respect i ve  governm ent i n  com pari son  to  p ri o r to  those  restri ct i ons,  to  assess ri sks fo r fu tu re  l i t i ga t i on .

T he  cl i m a te -re l a ted  d i scl osu re  ob l i ga t i ons i n  econom i c p rog ram s re l a t i ng  to  COVID-19  con f i rm  the  Federa l  Governm ent wi l l  con t i nue  to  be  gu i ded  i n
part  by cl i m a te  change  consi de ra t i ons.  Em i ssi ons da ta  f rom  the  COVID-19  pandem i c m ay we l l  i n fo rm  the  governm ent ’s fu tu re  po l i cy deci si ons.  A pub l i c
com pany m ay a l so  consi de r d i scl osi ng  the  po ten t i a l  l i t i ga t i on  ri sk and  si gn i f i can t  changes i n  the  reported  em i ssi ons as pa rt  o f  i ts pub l i c d i scl osu re
ob l i ga t i ons.  Di recto rs and  o ff i ce rs shou l d  a l so  be  aware  o f  the i r co rrespond i ng  exposure  i n  re l a t i on  to  a  com pany’s cl i m a te  change-re l a ted  l i ab i l i ty.

As pa rt  o f  the  o i l  and  gas i ndustry’s p repara t i on  fo r the  l ong -te rm  e ffects o f  the  COVID-19  pandem i c and  cu rren t  o i l  g l u t ,  i t  shou l d  consi de r po ten t i a l
cl i m a te  change  l i t i ga t i on  as pa rt  o f  i ts ri sk p ro f i l e .  Oi l  and  gas com pan i es shou l d  m anage  the i r busi ness opera t i ons wi th  these  l ong-te rm  cl i m a te
change  l i t i ga t i on  i m pacts i n  m i nd .
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