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ARTICLE

Charitable Reversal: Court of Appeal Rejects Conditional Approval of Class Counsel’s
Fees

In  Wel sh  v.  On ta ri o,  Just i ces Sharpe ,  Ju ri ansz and  Roberts o f  the  On ta ri o  Court  o f  Appea l  g ran ted  the  appea l  o f  the  rep resen ta t i ve  p l a i n t i f fs i n  a  cl ass
act i on  and  se t  asi de  the  deci si on  o f  the  l ower cou rt  j udge  tha t  had  approved  paym ent o f  cl ass counse l 's fees on  cond i t i on  tha t  cl ass counse l  dona te  a
port i on  o f  those  fees to  cha ri ty.

T he  cl ass act i on  concerns whe the r the  Provi nce  o f  On ta ri o  was neg l i gen t  i n  i ts m anagem ent and  opera t i on  o f  th ree  schoo l s fo r the  Dea f .   T he  cl a i m s
advanced  on  beha l f  o f  4 ,500  fo rm er studen ts i ncl uded  se ri ous a l l ega t i ons o f  physi ca l ,  sexua l  and  em ot i on  abuse .

A se t t l em en t p rovi ded  fo r a  $15  m i l l i on  com pensa t i on  fund ,  o f  wh i ch  a  m axi m um  o f  25% cou l d  go  to  cl ass counse l 's fees.   Any se t t l em en t funds
rem a i n i ng  a f te r p rovi d i ng  no t i ce  to  the  cl ass m em bers,  payi ng  the i r cl a i m s and  adm i n i ste ri ng  the  cl a i m s p rocess wou l d  reve rt  to  the  Provi nce .

At  the  m ot i on  to  approve  the  se t t l em en t,  cl ass counse l  requested  approva l  o f  fees i n  the  m axi m um  am oun t pe rm i t ted  by the  se t t l em en t,  o r $3 .75
m i l l i on .   T he  m ot i on  j udge  approved  the  se t t l em en t bu t  a l so  o rde red ,  wi thou t  f i rst  ra i si ng  the  i ssue  o r heari ng  subm i ssi ons o f  the  pa rt i es,  tha t  cl ass
counse l  cou l d  on l y rece i ve  the  requested  $3 .75  m i l l i on  on  cond i t i on  tha t  cl ass counse l  dona te  $1 .5  m i l l i on  o f  those  fees to  a  chari ty fo r the  Dea f ,  to  be
nam ed and  approved  by the  m ot i on  j udge .   T he  m ot i on  j udge  fu rthe r o rde red  tha t  the  $2 .25  m i l l i on  ba l ance  o f  fees wou l d  be  sub j ect  to  a  p roport i ona l
reduct i on  depend i ng  on  the  am oun t o f  se t t l em en t funds tha t  reve rted  to  the  Provi nce  fo l l owi ng  the  cl a i m s p rocess.

T he  Court  o f  Appea l  ag reed  tha t  the  o rde r cond i t i ona l l y approvi ng  fees m ust  be  se t  asi de .   By requ i ri ng  cl ass counse l ,  wi thou t  the  pa rt i es'  i npu t  o r
consen t ,  to  dona te  pa rt  o f  i ts fees to  a  desi gna ted  chari ty,  the  Court  he l d  tha t  the  m ot i on  j udge  e ffect i ve l y a l te red  the  se t t l em en t ag reem ent and
i nse rted  a  m ate ri a l  cond i t i on  tha t  the  pa rt i es had  no t  ag reed  to .  T h i s resu l t  wou l d  a l so  i m pact  the  su rp l us se t t l em en t funds tha t  the  pa rt i es had  ag reed
wou l d  reve rt  to  the  Provi nce .    I f  the  m ot i on  j udge  had  concerns wi th  approvi ng  the  am oun t o f  fees requested ,  the  Court  no ted  tha t  the  appropri a te
course  o f  act i on  wou l d  have  been  to  a l l ow the  pa rt i es an  opportun i ty to  m ake  subm i ssi ons and ,  i f  they desi red  to  do  so ,  ag ree  to  change  the  te rm s o f
the  se t t l em en t i n  o rde r to  address those  concerns.   

T he  Court  rem i t ted  the  m atte r fo r a  new heari ng  be fo re  a  d i ffe ren t  j udge  on  the  cl ass act i on  l i st  to  consi de r a l l  o f  the  facto rs i nvo l ved  i n  approvi ng
cl ass counse l  fees,  i ncl ud i ng  (a ) the  factua l  and  l ega l  com p l exi t i es o f  the  m atte r dea l t  wi th ;  (b ) the  ri sk undertaken ,  i ncl ud i ng  the  ri sk tha t  the  m atte r
m i gh t  no t  be  ce rt i f i ed ;  (c) the  degree  o f  responsi b i l i ty assum ed by cl ass counse l ;  (d ) the  m one ta ry va l ue  o f  the  m atte rs i n  i ssue ;  (e ) the  i m portance  o f
the  m atte r to  the  cl ass;  (f ) the  degree  o f  ski l l  and  com petence  dem onstra ted  by cl ass counse l ;  (g ) the  resu l ts ach i eved ;  (h ) the  ab i l i ty o f  the  cl ass to  pay;
(i ) the  expecta t i ons o f  the  cl ass as to  the  am oun t o f  the  fees;  and  (j ) the  opportun i ty cost  to  cl ass counse l  i n  the  expend i tu re  o f  t i m e  i n  pu rsu i t  o f  the
l i t i ga t i on  and  se t t l em en t.

Wh i l e  crea t i vi ty i n  st ructu ri ng  cl ass se t t l em en ts and  fees st ructu res m ay be  appreci a ted ,  i n  i ts deci si on  the  Court  o f  Appea l  has se t  cl ea r l i m i ts to  j udges'
au tho ri ty i n  these  m atte rs,  pa rt i cu l a rl y wi th  respect  to  a l te ri ng  the  se t t l em en t the  pa rt i es have  m ade .

Servi ces:  Di spu tes,  Cl ass Act i ons,  Appe l l a te  Advocacy,  Chari t i es & No t-Fo r-Pro f i t
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