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Securities Commissions Provide Guidance on New Take –Over Bid Regime
In  Auro ra  Cannab i s Inc.  (Re),  2018  ONSEC 10 ,  the  On ta ri o  Securi t i es Com m i ssi on  and  the  Saska tchewan  Fi nanci a l  and  Consum er Affa i rs Au tho ri ty (the
“Com m i ssi ons”) recen t l y,  and  fo r the  f i rst  t i m e ,  p rovi ded  gu i dance  on  the  conduct  o f  host i l e  take -over b i ds under the  new Canad i an  regu l a to ry reg i m e ,
wh i ch  cam e i n to  fo rce  i n  ea rl y 2016 .  T he  Com m i ssi ons he l d  tha t ,  i n  essence ,  the  take -over b i d  reg i m e  i s a  nearl y com p l e te  code .  No tab l y,  the
Com m i ssi ons he l d  tha t :  tact i ca l  sha reho l de r ri gh ts p l ans wi l l  ra re l y be  a l l owed ; the  m i n i m um  b i d  pe ri od  wi l l  se l dom  be  ab ri dged  beyond  the
enum era ted  excep t i ons;  and ,  the  b i dder’s ab i l i ty to  pu rchase  up  to  5  pe r cen t  o f  sha res o f  the  ta rge t  on  the  open  m arke t  wi l l  ra re l y be  nega ted .

Background

In  Novem ber 2017 ,  Auro ra  Cannab i s Inc.  (“Auro ra ”) l aunched  a  host i l e  take -over b i d  fo r a l l  o f  the  i ssued  and  ou tstand i ng  com m on shares o f  Cann i M ed
T herapeu t i cs Inc.  (“Cann i M ed”).  In  the  m on ths p ri o r to  the  b i d ,  Cann i M ed  had  been  i n  excl usi ve  nego t i a t i ons wi th  Newstri ke  Resources L td .  (“Newstri ke ”)
re l a ted  to  a  po ten t i a l  acqu i si t i on  o f  Newstri ke  by Cann i M ed . Two  nom i nee  d i recto rs on  the  Cann i M ed  board  o f  d i recto rs ("Cann i M ed  Board " ) and  one  o f
Cann i M ed ’s l a rge  i nst i tu t i ona l  sha reho l de rs,  Van tage  Asse t  M anagem ent (“Van tage”),  opposed  the  Newstri ke  t ransact i on  and  i nsi sted  tha t  Cann i M ed
wou l d  be  be t te r to  pu rsue  a  st ra teg i c sa l e  p rocess.

Unhappy wi th  Cann i M ed ’s pu rsu i t  o f  the  Newstri ke  t ransact i on  wh i ch  was neari ng  an  ag reem ent be tween  the  pa rt i es,  and  unbeknownst  to  the  Cann i M ed
Board ,  Van tage  approached  Auro ra  to  suggest  i t  pu rsue  a  busi ness com b i na t i on  wi th  Cann i M ed . Auro ra  subsequen t l y en te red  i n to  “ha rd ” l ock-up
agreem ents wi th  Van tage  and  o the r Cann i M ed  shareho l de rs rep resen t i ng  approxi m a te l y 38  pe r cen t  o f  Cann i M ed ’s then  i ssued  and  ou tstand i ng  shares.
Just  days be fo re  Cann i M ed  announced  i t  had  en te red  i n to  a  b i nd i ng  ag reem ent wi th  Newstri ke ,  Auro ra  subm i t ted  a  non-b i nd i ng  p roposa l  to  acqu i re
Cann i M ed . A f te r fu rthe r de l i be ra t i ons,  the  Cann i M ed  Board  de te rm i ned  to  p roceed  wi th  the  t ransact i on  wi th  Newstri ke  and  on  Novem ber 17 ,  2017 ,
en te red  i n to  a  b i nd i ng  ag reem ent tha t  p rovi ded  fo r the  pu rchase  o f  a l l  o f  Newstri ke ’s com m on shares by Cann i M ed  pu rsuan t  to  a  p l an  o f  a rrangem ent.
On  Novem ber 24 ,  2017 ,  Auro ra  com m enced  i ts host i l e  b i d  wi th  one  o f  the  cond i t i ons be i ng  the  te rm i na t i on  o f  the  Newstri ke  a rrangem ent ag reem ent.

In  response  to  the  b i d ,  and  on  the  recom m enda t i on  o f  a  speci a l  com m i t tee  o f  i ndependen t  d i recto rs o f  the  Cann i M ed  Board  (the  “Speci a l  Com m i t tee ”),
Cann i M ed  adop ted  a  shareho l de r ri gh ts p l an  (the  “P l an ”).  T he  P l an  p recl uded  Auro ra  f rom  acqu i ri ng  any Cann i M ed  shares (a t  the  t i m e  i t  d i d  no t  own
any) o r f rom  en te ri ng  i n to  any add i t i ona l  l ock-up  ag reem ents i n  respect  o f  the  b i d .

In  Novem ber and  Decem ber 2017 ,  Auro ra ,  Cann i M ed , and  the  Speci a l  Com m i t tee  a l l  b rough t  app l i ca t i ons to  the  Com m i ssi ons,  and  the  app l i ca t i ons
were  heard  on  an  u rgen t  basi s.

On  Decem ber 22 ,  2017 ,  fo l l owi ng  a  si m u l taneous heari ng  wi th  the  FCAA (Saska tchewan) and  the  OSC, the  Com m i ssi ons i ssued  o rde rs (1 ) denyi ng
Auro ra ’s app l i ca t i on  to  sho rten  the  105-day m i n i m um  deposi t  pe ri od ;  (2 ) denyi ng  Cann i M ed ’s cross-app l i ca t i on  to  p roh i b i t  Au ro ra  f rom  acqu i ri ng  5  pe r
cen t  o f  Cann i M ed  com m on shares;  (3 ) f i nd i ng  the re  was i nsu ff i ci en t  evi dence  to  estab l i sh  the  l ocked-up  shareho l de rs were  act i ng  j o i n t l y o r i n  concert
wi th  Auro ra ;  (4 ) requ i ri ng  Auro ra  to  i ssue  am ended  new re l eases and  an  am ended  take -over b i d  ci rcu l a r to  d i scl ose  ce rta i n  i n fo rm at i on  tha t  cou l d
reasonab l y a ffect  Cann i M ed  shareho l de rs’ deci si on  to  accep t  o r re j ect  the  o ffe r;  and  (5 ) cease  t rad i ng  the  P l an .

Key Points in Commissions' Guidance

T he  Com m i ssi ons took th i s opportun i ty to  m ake  cl ea r tha t  the  am endm ents to  the  take -over b i d  reg i m e  tha t  were  m ade  i n  2016  a re  l a rge l y m ean t to
ensure  p red i ctab i l i ty o f  the  reg i m e .

Alternat ive Transact ion Determinat ion

Wi th  respect  to  Auro ra ’s app l i ca t i on  to  sho rten  the  m i n i m um  deposi t  pe ri od ,  the  Com m i ssi ons found  the  po l i cy ra t i ona l e  fo r the  “a l te rna t i ve  t ransact i on
excep t i on ” d i d  no t  exi st  i n  th i s case .  Auro ra ’s deci si on  to  i ncl ude ,  as a  cond i t i on  o f  i ts b i d ,  tha t  the  Newstri ke  t ransact i on  no t  be  com p l e ted  cou l d  no t
t ransfo rm  the  Newstri ke  t ransact i on  i n to  an  "a l te rna t i ve  t ransact i on ."  In te rest i ng l y,  however,  by i nd i ca t i ng  tha t  the  deve l oped  stra teg i c ra t i ona l e  and  the
h i sto ry and  t i m i ng  o f  the  Newstri ke  t ransact i on  “convi nced  [ the  Com m i ssi ons]  tha t  the  acqu i si t i on  was no t  i n tended  as a  de fensi ve  tact i c” aga i nst  the
b i d ,  the  Com m i ssi ons’ sta tem en t cou l d  possi b l y be  i n te rp re ted  as suggest i ng  tha t  i f  the  Newstri ke  t ransact i on  was found  to  be  an  i m perm i ssi b l e
de fensi ve  tact i c,  i t  m ay have  been  characte ri zed  as an  a l te rna t i ve  t ransact i on  fo r the  pu rposes o f  the  excep t i on .

Shareholder Rights Plan

Furthe r,  the  Com m i ssi ons m ade  cl ea r tha t ,  excep t  i n  ra re  ci rcum stances,  tact i ca l  sha reho l de r ri gh ts p l ans wi l l  no t  be  pe rm i t ted .  T he  Com m i ssi ons sta ted
tha t  a  p l an  tha t  si m p l y re i te ra tes the  requ i rem en ts o f  the  cu rren t  take -over b i d  reg i m e  wou l d  se rve  no  pu rpose  and  po ten t i a l l y con fuse  i nvesto rs whereas
g i ven  the  p ro tect i ons o f  the  new take -over b i d  reg i m e , the re  ra re l y wou l d  be  a  need  to  p rovi de  fo r any fu rthe r p ro tect i ons.  T he  Com m i ssi ons found  tha t
the  reba l anci ng  o f  the  take -over b i d  reg i m e  by m anda t i ng  the  105-day deposi t  pe ri od ,  the  m i n i m um  50  pe r cen t  tender cond i t i on  and  the  m anda to ry
10-day extensi on  fo l l owi ng  sa t i sfact i on  o f  cond i t i ons,  p rovi ded  su ff i ci en t  p ro tect i ons i n  th i s case ,  and  l i ke l y i n  m ost  cases,  to  faci l i ta te  sha reho l de r
cho i ce .  M oreover,  the  Com m i ssi ons found  tha t  the  P l an  “cou l d  no t  p ri m ari l y be  sa i d  to  be  g i vi ng  the  Board  t i m e  to  conduct  an  auct i on  to  a l l ow t i m e  fo r
h i gher b i ds to  em erge .” I t  appears tha t  on l y i n  ra re  and  un i que  ci rcum stances wi l l  the  Com m i ssi ons pe rm i t  a  ta rge t  o f  a  host i l e  b i d  to  keep  a  tact i ca l
ri gh ts p l an  i n  p l ace .

Lock-Up Agreements and Joint Actors

Fi na l l y,  desp i te  the  Com m i ssi ons’ f i nd i ng  o f  fact  tha t  Auro ra ’s b i d  was com m enced  based  on  m ate ri a l  non -pub l i c i n fo rm at i on  (“M NPI”) f rom  Van tage ,  the
Com m i ssi ons concl uded  the re  was i nsu ff i ci en t  evi dence  fo r a  f i nd i ng  tha t  the  l ocked-up  shareho l de r were  act i ng  j o i n t l y o r i n  concert  wi th  Auro ra .
Re l yi ng  i n  pa rt  on  the  l anguage  i n  the  regu l a t i on  (subsect i on  1 .9 (3 ) o f  NI  62 -104),  the  Com m i ssi ons cl a ri f i ed  tha t  l ock-up  ag reem ents a re  accep tab l e
busi ness too l s and  no t  necessari l y i nd i ca t i ve  o f  j o i n t  acto r sta tus.  T he  Com m i ssi ons no ted  tha t  the  p resum pt i on  tha t  an  ag reem ent to  exe rci se  vo t i ng
ri gh ts l eads to  a  j o i n t  acto r sta tus can  be  rebu t ted ,  where  the  vo t i ng  ri gh ts a re  ta i l o red  to  be  consi sten t  wi th  and  to  support  o the rwi se  pe rm i ssi b l e
com m i tm en ts to  tender a  pa rty’s securi t i es to  the  b i d .  Fu rthe r,  desp i te  o rde ri ng  Auro ra  to  am end  i ts news re l eases and  takeover b i d  ci rcu l a r,  the
Com m i ssi ons found  tha t  once  Cann i M ed  announced  tha t  i t  had  en te red  i n to  the  Newstri ke  a rrangem ent ag reem ent,  the  rece i p t  o f  the  M NPI was,  fo r
Auro ra ,  cl eansed  by such  d i scl osu re .  T hese  f i nd i ngs si gna l  tha t  the  Com m i ssi ons wi l l  l i ke l y be  re l uctan t  to  m ake  a  f i nd i ng  o f  j o i n t  acto r sta tus wi thou t
cl ea r and  substan t i ve  evi dence  o f  coo rd i na t i on ,  such  as econom i c shari ng  o r t ransfe rri ng  vo t i ng  ri gh ts o r en t i t l em en ts.
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