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PERSPECTIVE

Advanced driving assistance systems: Three issues impacting litigation and safe
adoption

Background

Autom ot i ve  sa fe ty techno l ogy i s desi gned  to  reduce  the  i nci dence  and  severi ty o f  m o to r veh i cl e  acci den ts.  In  pa rt i cu l a r,  advanced  d ri ve r assi stance
system s (ADAS) a re  i n tended  to  reduce  acci den ts by de l ega t i ng  d i scre te  po rt i ons o f  d ri vi ng  to  the  veh i cl e .  ADAS, i n  com b i na t i on  wi th  a  soph i st i ca ted
onboard  com pute r,  i s wha t  m akes a  veh i cl e  au tonom ous.

ADAS i ncl udes bo th  passi ve  and  act i ve  techno l og i es.  Passi ve  ADAS de l ega tes pe rcep tua l  funct i ons to  the  veh i cl e ,  a l e rt i ng  the  d ri ve r to  hazards.
Exam p l es i ncl ude  b l i nd  spo t  m on i to ri ng  and  backup  cam eras and  sensors.  Act i ve  ADAS au tom ates a  d i ff i cu l t  d ri vi ng  task when  a  d ri ve r m ay no t  have
the  t i m e  o r ski l l  to  do  so .  An t i -l ock b raki ng  system s (ABS) i s an  exam p l e  o f  o l de r act i ve  ADAS techno l ogy,  au tom at i ca l l y pu l si ng  a  veh i cl e ’s b rakes when
the  d ri ve r h i ts the  b rake  peda l  too  aggressi ve l y.  Newer exam p l es i ncl ude  pa rki ng  assi st  and  em ergency b raki ng  system s.

As va ri ous ADAS techno l og i es a re  deve l oped ,  adop ted  and  becom e m ore  p reva l en t ,  we  an t i ci pa te  th ree  i ssues tha t  wi l l  a ffect  the  de fence  o f  cl a i m s
i nvo l vi ng  ADAS and  consi de ra t i ons a round  the  sa fe  adop t i on  o f  these  techno l og i es i n  the  short  te rm :

p i ecem ea l  adop t i on  o f  ADAS;

l ack o f  upda ted  d ri ve r no rm s; and

i nadequa te  d ri vi ng  ski l l s.

As the  techno l ogy advances,  d ri vi ng  no rm s wi l l  change  and  best  p ract i ces wi l l  evo l ve .  However,  i n  the  i n te ri m , stakeho l de rs have  to  consi de r how to
e l i m i na te ,  o r a t  l east  m i t i ga te ,  the  ri sk a ri si ng  f rom  these  th ree  i ssues.

Piecemeal adoption of ADAS

T he  popu l a r pe rcep t i on  o f  a  connected  and  au tonom ous veh i cl e  (CAV) i s an  eng i neered  su i te  o f  passi ve  and  act i ve  ADAS techno l og i es,  governed  by a
soph i st i ca ted  onboard  com pute r,  and  seam l essl y i n teg ra ted  i n to  the  body o f  a  veh i cl e .  A l ayperson  wou l d  have  som e fam i l i a ri ty wi th  a  few o f  the
techno l og i es typ i ca l l y i n teg ra ted  i n to  a  CAV: sensors,  navi ga t i on ,  e tc.  However,  the  speci f i c types and  m ode l s o f  techno l og i es used  a re  genera l l y a t  a
m anu factu re r’s d i scre t i on .  As a  resu l t ,  fo r the  fo reseeab l e  fu tu re ,  the  d ri vi ng  pub l i c m ay be  exposed  to  veh i cl es wi th  m arked l y d i ffe ren t  equ i pm en t and
capab i l i t i es,  even  wi th i n  the  sam e SAE l eve l  o f  au tom at i on .

At  one  l eve l ,  th i s i s to  be  expected .  Som e ADAS techno l og i es can  be  expensi ve  and  m ay be  restri cted  to  l uxu ry m ode l s o r l i nes.  In  o the r cases,  the
m anu factu re r m ay have  a  cho i ce  i n  the  type  o f  ADAS techno l ogy to  equ i p  to  address a  speci f i c i ssue ,  such  as the  use  o f  radar,  l i gh t  de tect i on  and
rang i ng  (l i da r),  o r bo th  fo r veh i cl e  sensors.  One  m anu factu re r’s techno l ogy,  capab i l i t i es,  and  busi ness st ra tegy wi l l  d i f fe r f rom  ano the r.  As such ,
com pet i ng  m ode l s f rom  d i ffe ren t  m anu factu re rs m ay have  d i ffe ren t  capab i l i t i es,  even  wi th i n  the  sam e p ri ce  po i n t  and  au tom at i on  l eve l .

T he  po ten t i a l  fo r va ri ance  i n  veh i cl e  capab i l i ty and  equ i pm ent ra i ses i m portan t  quest i ons fo r m anu factu re rs,  i nsu re rs,  regu l a to rs,  road  au tho ri t i es and
consum ers.  Can  veh i cl e  m anu factu re rs be  he l d  l i ab l e  fo r fa i l i ng  to  equ i p  a  pa rt i cu l a r m ode l  o f  veh i cl e  wi th  a  speci f i c cl ass o r type  o f  ADAS
techno l ogy?  Shou l d  regu l a to rs requ i re  ce rta i n  ADAS techno l og i es?

One  exam p l e  o f  the  f i rst  i ssue  has a l ready been  l i t i ga ted .  In  an  i n te rest i ng  case  f rom  Ari zona  i n  the  Un i ted  Sta tes,  a  p l a i n t i f f  i n j u red  i n  a  co l l i si on  sued
an  au to  m anu factu re r fo r fa i l i ng  to  equ i p  he r veh i cl e  wi th  fo rward  co l l i si on  warn i ng  and  crash -i m m i nen t  b raki ng  system s, wh i ch  exi sted  a t  the  t i m e  he r
veh i cl e  was m anu factu red .  T he  p l a i n t i f f  was unsuccessfu l  i n  tha t  case .

T he  second  i ssue  i s som eth i ng  tha t  regu l a to rs a l ready address.  T ransport  Canada  m anda ted  i ncl ud i ng  ABS and  e l ectron i c stab i l i ty con tro l s on  a l l
veh i cl es f rom  2012  on .  M ore  recen t l y,  i n  M arch  2019 ,  the  EU announced  tha t  i t  wou l d  m ake  ten  ADAS techno l og i es m anda to ry on  a l l  veh i cl es by 2022,
i ncl ud i ng  d ri ve r a t ten t i on  m on i to rs,  em ergency stop  de tecto rs and  l ane  departu re  warn i ngs.

Lacking driver norms

Veh i cl e  techno l ogy i s j ust  one  com ponen t o f  d ri vi ng  sa fe ty.  T he  way d ri ve rs use  and  i n te ract  wi th  ADAS fea tu res wi l l  a l so  have  a  si gn i f i can t  i m pact  on
the i r e ff i cacy.  As act i ve  ADAS fea tu res becom e m ore  soph i st i ca ted ,  d ri ve rs have  been  i n  a  num ber o f  acci den ts,  as they appear to  have  en t i re l y
abandoned  the  task o f  d ri vi ng .

In  M arch  2019 ,  a  d ri ve r opera t i ng  a  CAV wi th  the  ADAS engaged  was ki l l ed when  a  t racto r-t ra i l e r crossed  i ts pa th .  Ne i the r the  d ri ve r no r the  ADAS took
any evasi ve  m aneuvers.  Da ta  f rom  the  CAV i nd i ca ted  tha t  the  ADAS engaged  abou t  ten  seconds be fo re  co l l i si on ,  and  tha t  the  d ri ve r had  –  con tra ry to
warn i ngs –  apparen t l y rem oved  h i s hands f rom  the  stee ri ng  whee l  approxi m a te l y two  seconds a f te r engag i ng  the  ADAS.

T h i s case  suggests tha t  the  d ri vi ng  pub l i c has no t  su ff i ci en t l y deve l oped  o r estab l i shed  no rm s abou t  the  p roper use  o f  act i ve  ADAS. In  pa rt i cu l a r,  som e
of these  acci den ts seem  to  occu r because  the  no t i on  o f  a  d ri ve r keep i ng  the i r a t ten t i on  on  the  road  and  the  veh i cl e  runs coun te r to  the  popu l a r
concep t i on  o f  CAVs m aki ng  d ri ve rs redundan t .  In  a  Novem ber 2019  news sto ry,  a  d ri ve r adm i t ted  to  sl eep i ng  beh i nd  the  whee l  o f  a  CAV fo r 14  m i l es.
T he  sto ry a l so  exp l a i ns how CAV d ri ve rs a t tem pt to  t ri ck o r o the rwi se  ci rcum ven t the  d ri ve r ove rsi gh t  so f tware .

ttps://law.justia.com/cases/arizona/court-of-appeals-division-one-published/2019/1-ca-cv-18-0389.htm
ttps://ec.europa.eu/commission/presscorner/detail/en/IP_19_179
ttps://www.ntsb.gov/investigations/AccidentReports/Reports/HWY19FH008-preliminary.pd
ttps://www.nbcboston.com/news/local/sen-markey-pushes-tesla-fix-autopilot-safety-feature-detour/2006386


Exam i n i ng  d ri ve r e rro r m ay com p l i ca te  ana l yzi ng  acci den ts i nvo l vi ng  CAVs. I t  m ay be  tha t  a  no rm  o f  con t i nued  hum an oversi gh t  wi l l  have  to  be
deve l oped ,  j ust  as the  no rm  o f  weari ng  sea tbe l ts was deve l oped .  Leg i sl a t i on  m anda t i ng  con t i nued  hum an oversi gh t  i s a  necessary step ,  bu t  i t  i s by no
m eans the  on l y one .  Leg i sl a to rs and  regu l a to rs wi l l  have  to  consi de r whe the r d ri ve r a t ten t i on  techno l og i es wi l l  be  m anda to ry on  CAVs o f  a  ce rta i n
l eve l ,  and  wi l l  have  to  devi se  m echan i sm s fo r en fo rci ng  com p l i ance  wi th  those  techno l og i es.

Leg i sl a t i on  a l one  i s no t  enough  to  deve l op  good  d ri ve r no rm s. A robust  pub l i c sa fe ty awareness cam pa i gn  and  sa fe ty rem i nders,  l i ke  those  used  to
encourage  sea tbe l t  use ,  wi l l  l i ke l y be  needed .  Deve l op i ng  such  no rm s wi l l  take  t i m e  and  m ay never be  fu l l y adop ted .  Even  today,  wi th  sea tbe l t  l aws i n
p l ace  fo r a  genera t i on ,  veh i cl e  occupan ts st i l l  occasi ona l l y fa i l  o r re fuse  to  use  them .

Inadequate driver skills

Fi na l l y,  we  an t i ci pa te  a  si m i l a r bu t  a  sl i gh t l y d i ffe ren t  i ssue  i n  re l a t i on  to  d ri ve r ski l l s,  wh i ch  i s exem p l i f i ed  best  by d ri ve rs fa i l i ng  to  fu l l y understand
the  l i m i ta t i ons o f  CAV sensors.  T h i s i s because  o f  the  d i ffe ren t  l i m i ta t i ons o f  d i ffe ren t  types o f  passi ve  ADAS sensors (radar,  l i da r and  cam eras).  L i da r
m ay fa i l  to  recogn i ze  obstacl es i n  poor l i gh t i ng  cond i t i ons.  Cam eras m ust  f i rst  be  “t ra i ned” to  recogn i ze  hazards and  m ay fa i l  to  reg i ste r a  nove l  hazard .
Radar m ay have  d i ff i cu l ty d i st i ngu i sh i ng  be tween  ob j ects near the  road  and  hazards on  the  road .

Sensor techno l og i es a re  so  new tha t  the re  i s no t  ye t  wi despread  fam i l i a ri ty wi th  the i r l i m i ta t i ons.  T h i s l ack o f  knowl edge  and  fam i l i a ri ty can  l ead  d ri ve rs
to  assum e tha t  a  passi ve  ADAS wi l l  de tect  any hazard  o r obstacl e  and  tha t  an  act i ve  ADAS wi l l  respond  appropri a te l y a t  a l l  t i m es.  Educa t i on  i n  these
l i m i ta t i ons wi l l  be  necessary fo r d ri ve rs to  understand  how to  use  them  sa fe l y and  how to  take  con tro l  o f  the  veh i cl e  sa fe l y when  necessary.

Dri ve r ski l l s i n  a  worl d  o f  CAVs wi l l  be  l ess abou t  d ri vi ng  a  veh i cl e  and  m ore  abou t  ove rsee i ng  a  veh i cl e  as i t  d ri ves i tse l f .  Re tu rn i ng  to  the  exam p l e  o f
CAV sensors,  th i s wi l l  m ean  knowi ng  the  types o f  i tem s and  obstacl es tha t  m ay be  i m m ed i a te l y apparen t  to  the  hum an eye ,  bu t  m ay foo l  the  d i ffe ren t
sensor techno l og i es used  by a  CAV. T h i s i s j ust  one  o f  m any new ski l l s d ri ve rs wi l l  have  to  deve l op .

Equa l l y i m portan t  a re  consi de ra t i ons a round  appropri a te  m arke t i ng  o f  ADAS techno l og i es i n  a  way tha t  i s no t  on l y accu ra te ,  bu t  avo i ds any
m i sapprehensi on  abou t  the  capab i l i t i es o f  the  techno l ogy by opera to rs o f  CAVs. M anu factu re rs m ay be  ab l e  to  m i t i ga te  aga i nst  de fect i ve  m arke t i ng
cl a i m s aga i nst  ADAS techno l og i es on  the  f ron t-end  by ca re fu l l y consi de ri ng  m arke t i ng  m ate ri a l s to  ensure  sa fe  adop t i on  and  dep l oym ent o f  ADAS
techno l og i es.
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