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ARTICLE

Supreme Court doesn’t gamble on waiver of tort
T he  Suprem e Court  o f  Canada  has re fused  to  ce rt i fy a  cl ass act i on ,  wh i ch  a l l eged  tha t  vi deo  l o t te ry te rm i na l  gam es were  i l l ega l .  Im portan t l y,  the
Suprem e Court  cl a ri f i ed  tha t  the  doctri ne  o f  “wa i ve r o f  to rt ” i s no t  an  i ndependen t  cause  o f  act i on  i n  Canada .

Di sgorgem ent o f  p ro f i ts i s ava i l ab l e  as a  rem edy fo r wrongdo i ng ,  bu t  the  p l a i n t i f f  m ust  p rove  a l l  the  e l em en ts o f  the  underl yi ng  cl a i m  aga i nst  the
de fendan t ,  l i ke  b reach  o f  con tract  o r b reach  o f  f i duci a ry du ty.  Pri o r to  th i s deci si on ,  i t  was an  open  quest i on  whe the r p l a i n t i f fs cou l d  ob ta i n
d i sgo rgem ent wi thou t  havi ng  f i rst  p roved  any l oss.

T he  appea l  i n  At l an t i c Lo t te ry Corp .  Inc.  v.  Babstock,  2020  SCC 19 stem m ed f rom  an  app l i ca t i on  fo r ce rt i f i ca t i on  o f  a  cl ass act i on  aga i nst  A t l an t i c
Lo t te ry Corpora t i on  (ALC).  T he  app l i ca t i on  was on  beha l f  o f  Newfound l and  and  Labrador resi den ts who  pa i d  to  p l ay vi deo  l o t te ry te rm i na l  gam es (VLTs)
i n  the  p rovi nce .  T he  p l a i n t i f fs cl a i m ed  tha t  VLTs a re  i nhe ren t l y dangerous and  decep t i ve ,  and  re l i ed  on  th ree  causes o f  act i on :  wa i ve r o f  to rt ,  b reach  o f
con tract  and  un j ust  en ri chm ent.  T he  p l a i n t i f fs sough t  a  ga i n -based  award  m ade  up  o f  the  p ro f i t  ALC earned  by l i censi ng  VLTs.

T he  ce rt i f i ca t i on  j udge  d i sm i ssed  ALC’s m o t i on  to  st ri ke  the  cl a i m  and  ce rt i f i ed  the  act i on .  T he  Court  o f  Appea l  o f  Newfound l and  and  Labrador
substan t i a l l y uphe l d  the  ce rt i f i ca t i on  j udge ’s concl usi ons,  a l l owi ng  a l l  th ree  causes o f  act i on  to  p roceed .  T he  m a j o ri ty o f  the  Suprem e Court  o f  Canada
a l l owed  ALC’s appea l ,  se t  asi de  the  ce rt i f i ca t i on  o rde r,  and  struck the  p l a i n t i f fs’ sta tem en t o f  cl a i m  i n  i ts en t i re ty.

Key takeaways

1. Waiver of tort  does not ex ist in Canada

T he  p l a i n t i f fs a l l eged  tha t  ALC b reached  a  du ty o f  ca re  to  warn  VLT  users o f  the  i nhe ren t  dangers o f  the  gam es –  speci f i ca l l y,  the  a l l eged  ri sk o f
add i ct i on  and  su i ci da l  i dea t i on .  T he  Court  unan i m ousl y re j ected  the  concep t  o f  wa i ve r o f  to rt  as an  i ndependen t  cause  o f  act i on ,  f i nd i ng  tha t  the  nove l
cause  o f  act i on  does no t  exi st  i n  Canad i an  l aw and  had  no  reasonab l e  chance  o f  succeed i ng  a t  t ri a l .

T he  te rm  i tse l f ,  the  Court  found ,  i s a  m i snom er.  Ra the r than  fo rg i vi ng  o r wa i vi ng  the  wrong fu l ness o f  the  de fendan t ’s conduct ,  p l a i n t i f fs re l yi ng  on  the
doctri ne  a re  si m p l y e l ect i ng  to  pu rsue  an  a l te rna t i ve ,  ga i n ‑based  rem edy.  Gi ven  the  con fusi on  su rround i ng  the  m ean i ng ,  Just i ce  Brown suggested
abandon i ng  the  te rm  i tse l f .

2. Disgorgement is  not a cause of act ion, but is  available as a remedy for provable torts

Di sgorgem ent fo r wrongdo i ng  i s one  o f  the  ga i n -based  rem ed i es ava i l ab l e  to  p l a i n t i f fs who  have  been  wronged  by a  de fendan t .  However,  the  Suprem e
Court  po i n ted  ou t  tha t  the  p l a i n t i f fs i n  th i s case  were  a t tem pt i ng  to  re l y on  d i sgo rgem ent as an  i ndependen t  cause  o f  act i on .

T he  Suprem e Court  cl a ri f i ed  tha t  d i sgo rgem ent i s no t  an  i ndependen t  cause  o f  act i on  –  i t  i s a  rem edy fo r wrong fu l  conduct .  In  o rde r to  m ake  ou t  a
cl a i m  fo r d i sgo rgem ent,  a  p l a i n t i f f  m ust  f i rst  p rove  the  e l em en ts o f  an  underl yi ng  wrong  (i .e .  i n  to rt ,  con tract  o r equ i ty,  o r i f  speci f i ca l l y p rovi ded  fo r as
a  rem edy i n  a  sta tu te ).  Brown  J.  exp ressed  th i s p ri nci p l e  i n  no  uncerta i n  te rm s,  wri t i ng  tha t  “g ran t i ng  d i sgo rgem ent fo r neg l i gence  wi thou t  p roo f  o f
dam age  wou l d  resu l t  i n  a  rem edy a ri si ng  ou t  o f  l ega l  no th i ngness,  and  wou l d  be  a  rad i ca l  and  uncharted  deve l opm ent. ”

T he  Court  found  tha t  wha t  the  p l a i n t i f fs had  re fe rred  to  i n  the i r p l ead i ng  as wa i ve r o f  to rt  was i n  e ffect  the  rem edy o f  d i sgo rgem ent.  As d i sgo rgem ent i s
no t  an  i ndependen t  cause  o f  act i on ,  the  Court  st ruck the  cl a i m  fo r i t .  No tab l y,  the  deci si on  i n  th i s case  d i d  no t  change  the  l aw re l a ted  to  wh i ch  to rts
en t i t l e  a  p l a i n t i f f  to  the  d i sgo rgem ent rem edy,  a l though  i t  d i d  l i m i t  the  ci rcum stances i n  wh i ch  d i sgo rgem ent i s ava i l ab l e  fo r b reach  o f  con tract .

3. Disgorgement will rarely be a remedy for breach of contract

T he  p l a i n t i f fs a l so  a l l eged  tha t  i t  was an  i m p l i ed  te rm  o f  the  con tract  be tween  ALC and  pa i d  use rs o f  VLTs tha t  ALC wou l d  p rovi de  sa fe  gam es and  act
i n  good  fa i th .  T he  p l a i n t i f fs a l l eged  ALC b reached  th i s i m p l i ed  te rm  by supp l yi ng  “decep t i ve ” VLTs.  T he  p l a i n t i f fs were  on l y seeki ng  non-compensa to ry
rem ed i es (i .e .  d i sgo rgem ent and  pun i t i ve  dam ages) fo r b reach  o f  con tract  and  no t  o rd i na ry dam ages fo r b reach  o f  con tract ,  usua l l y m easured  by the
posi t i on  they wou l d  have  been  i n  had  the  con tract  been  pe rfo rm ed .

T he  m a j o ri ty o f  the  Court  he l d  tha t  d i sgo rgem ent fo r b reach  o f  con tract  i s on l y ava i l ab l e  i n  excep t i ona l  ci rcum stances where  (1 ) o the r rem ed i es o f
dam ages,  speci f i c pe rfo rm ance  and  i n j unct i on  a re  i nadequa te ;  and  (2 ) a  p l a i n t i f f  had  a  l eg i t i m a te  i n te rest  i n  p reven t i ng  a  de fendan t ’s p ro f i t -m aki ng
act i vi ty.

Because  the  p l a i n t i f fs i n  th i s case  had  su ff i ci en t  evi dence  to  advance  a  cl a i m  fo r com pensa to ry dam ages fo r the  gam b l i ng  l osses they i ncu rred ,  the
excep t i ona l  ci rcum stances requ i red  fo r d i sgo rgem ent were  no t  p resen t .

4. Claims for nominal damages are not cert ifiable

Fi na l l y,  the  m a j o ri ty o f  the  Court  no ted  tha t  a  cl ass act i on  where  the  p l a i n t i f fs a re  on l y cl a i m i ng  fo r nom i na l  dam ages shou l d  no t  be  ce rt i f i ed ,  because
a  cl ass act i on  i s no t  the  “p re fe rab l e  p rocedure ” fo r such  a  cl a i m . M ovi ng  fo rward ,  de fendan ts m ay a t tem pt to  re l y on  th i s ho l d i ng  to  a rgue  tha t  p l a i n t i f fs
m ust  show som e basi s i n  fact  to  dem onstra te  tha t  the  cl ass su ffe red  m ore  than  nom i na l  dam ages on  a  ce rt i f i ca t i on  m ot i on .  However,  i t  m ay be  possi b l e
tha t  the  Court  on l y i n tended  th i s ho l d i ng  to  app l y to  nom i na l  dam ages awarded  where  the  p l a i n t i f f  has no t  su ffe red  any actua l  dam ages,  and  no t  to
cl a i m s fo r actua l  dam ages,  even  where  each  cl ass m em ber’s dam ages a re  m i n i m a l .  T he  d i ssen t i ng  j udges o f  the  Court  wou l d  have  ce rt i f i ed  a  cl a i m  fo r
nom i na l  dam ages.

Final thoughts
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T h i s deci si on  wi l l  have  a  si gn i f i can t  i m pact  on  Canad i an  l aw and  wi l l  be  o f  si gn i f i can t  i n te rest  to  a  wi de  va ri e ty o f  l i t i ga to rs and  the i r cl i en ts,  g i ven  the
i n te rsect i on  be tween  to rt  l aw, ci vi l  p rocedure  and  cl ass act i on  p roceed i ngs.

Perhaps m ost  no tab l y,  the  m a j o ri ty’s deci si on  to  abandon  the  concep t  o f  wa i ve r o f  to rt  and  cl a ri fy the  ava i l ab i l i ty o f  d i sgo rgem ent as a  rem edy wi l l
m ake  i t  m ore  d i ff i cu l t  fo r p l a i n t i f fs to  advance  cl ass act i ons i n  cases where  dam ages canno t  be  p roven  on  a  cl ass-wi de  basi s.

T he  need  to  p rove  causa t i on  and  dam ages on  an  i nd i vi dua l  basi s o f ten  renders cl ass act i ons unm anageab l e .  When  p l a i n t i f fs do  deci de  to  com m ence
cl ass act i on  p roceed i ngs,  the  e ffect  o f  the  Suprem e Court ’s deci si on  cou l d  l ower se t t l em en t ranges,  pa rt i cu l a rl y i n  l a rge  consum er cl ass act i ons where
the  spectre  o f  a  po ten t i a l  d i sgo rgem ent rem edy was i m pact fu l .

I t  i s p robab l e  tha t  the  rep resen ta t i ve  p l a i n t i f f  i n  Babstock  exp ressl y i n tended  to  fo rego  any cl a i m  to  com pensa to ry dam ages speci f i ca l l y i n  o rde r to
m ake  the  case  appear m ore  su i tab l e  fo r ce rt i f i ca t i on .  In  the  past ,  rep resen ta t i ve  p l a i n t i f fs have  o f ten  chosen  to  seek ce rt i f i ca t i on  on l y o f  non-
com pensa to ry dam ages fo r th i s sam e reason .  T he  m a j o ri ty’s deci si on  has e ffect i ve l y st ri pped  wou l d -be  p l a i n t i f fs o f  th i s p revi ousl y vi ab l e  st ra tegy.

Fi na l l y,  the  m a j o ri ty has si gna l l ed  a  m ore  l i be ra l  approach  to  st ri ki ng  ou t  p l ead i ngs than  i n  som e p revi ous cases,  wri t i ng  tha t :

a  cl a i m  wi l l  no t  su rvi ve  an  app l i ca t i on  to  st ri ke  si m p l y because  i t  i s nove l .  I t  i s bene f i ci a l ,  and  i ndeed  cri t i ca l  to  the  vi ab i l i ty o f  ci vi l  j ust i ce  and
pub l i c access the re to  tha t  cl a i m s,  i ncl ud i ng  nove l  cl a i m s,  wh i ch  a re  doom ed to  fa i l  be  d i sposed  o f  a t  an  ea rl y stage  i n  the  p roceed i ngs.  T h i s i s
because  such  cl a i m s p resen t  ‘no  l ega l  j ust i f i ca t i on  fo r a  p ro tracted  and  expensi ve  t ri a l ’ . . .  [em phasi s added ]

Som e m i gh t  i n te rp re t  th i s as pushback aga i nst  som e cases tha t  suggested  tha t  i f  a  pa rty cou l d  no t  po i n t  to  a  case  where  the  sam e cl a i m  was struck,  i t
wou l d  su rvi ve  a  m ot i on  under s.  5 (1 )(a ) o f  the  On ta ri o  Cl ass Proceed i ngs Act o r a  m o t i on  under Ru l e  21  o f  the  On ta ri o  Rul es o f  Ci vi l  Procedure (and
those  sta tu tes’ equ i va l en ts).

Overa l l ,  wou l d -be  de fendan ts wi l l  warm l y rece i ve  the  Suprem e Court ’s deci si on  i n  Babstock ,  as i t  l i ke l y m akes cl ass act i ons m ore  d i ff i cu l t  to  have
cert i f i ed ,  and  nove l  cl a i m s easi e r to  have  struck.
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