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ARTICLE

Multiple Wills
For a l m ost  two  decades,  On ta ri ans have  been  usi ng  "m u l t i p l e  wi l l s"  to  m i n i m i ze  the  am oun t o f  tax ("Esta te  Adm i n i st ra t i on  Tax" ,  o r "EAT " ) the i r esta tes
pay fo r ob ta i n i ng  a  p roba ted  wi l l .  A l though  techn i ca l l y wi l l s a re  e ffect i ve  wi thou t  p roba te ,  m any i nst i tu t i ons,  i ncl ud i ng  banks o r b roke rs,  wi l l  on l y
re l ease  asse ts a f te r a  wi l l  has been  p roba ted .  I t  i s a l so  o f ten  necessary to  ob ta i n  p roba te  to  se l l  rea l  p roperty,  l i ke  a  house  o r co t tage .  When  a  wi l l  i s
subm i t ted  fo r p roba te ,  the  esta te  m ust  pay a  tax o f  approxi m a te l y 1 .5  pe r cen t  o f  the  da te  o f  dea th  va l ue  o f  the  asse ts governed  by the  wi l l  subm i t ted
fo r p roba te .  Wi th  m u l t i p l e  wi l l s,  one  wi l l  (o f ten  ca l l ed  a  "Pri m ary Wi l l " ) i s subm i t ted  fo r p roba te ;  i t  gove rns on l y those  asse ts fo r wh i ch  p roba te  i s
needed .  T he  o the r wi l l  (o f ten  ca l l ed  the  "Secondary Wi l l " ) i s no t  subm i t ted  fo r p roba te ;  i t  gove rns those  asse ts tha t  can  be  adm i n i ste red  wi thou t
p roba te ,  m ost  com m on l y shares and  deb ts i n  a  p ri va te  co rpo ra t i on .  EAT  i s pa i d  on l y on  the  asse ts governed  by the  Pri m ary Wi l l ,  and  no t  on  the  asse ts
governed  by the  Secondary Wi l l .

Basket Clauses and the Milne Estate Decis ion

T he  use  o f  m u l t i p l e  wi l l s was approved  by a  1998  deci si on  o f  an  On ta ri o  cou rt.  S i nce  tha t  t i m e ,  On ta ri o  l awyers have  deve l oped  techn i ques to  m ake
the  st ra tegy m ore  use fu l .  One  p rob l em  they faced  i s tha t  i t  i s som et i m es i m possi b l e  to  accu ra te l y fo resee  wh i ch  asse ts wi l l  need  to  be  i ncl uded  i n  a
p roba te  app l i ca t i on ,  so  m any l awyers began  to  i ncl ude  a  "baske t"  o r "a l l oca t i on "  cl ause  i n  m u l t i p l e  wi l l s.  T hese  cl auses typ i ca l l y i ncl ude  under the
Secondary Wi l l  "any o the r asse ts fo r wh i ch  m y T rustees de te rm i ne  a  g ran t  o f  au tho ri ty by a  court  o f  com peten t  j u ri sd i ct i on  i s no t  requ i red  fo r a  t ransfe r
o r rea l i za t i on  the reo f" .  In  sho rt ,  any asse t  where  p roba te  i s no t  needed  fa l l s under the  non-p roba te  o r Secondary Wi l l .

Such  cl auses were  wi de l y used  and  genera l l y accep ted  as va l i d  un t i l  Just i ce  Dunphy o f  On ta ri o ’s Superi o r Court  o f  Just i ce  re l eased  h i s 2018  deci si on
i n  Mi l ne  Esta te  (Re).  Just i ce  Dunphy reasoned  tha t  a  wi l l  i s a  fo rm  o f  a  t rust ,  and  a  t rust  i s va l i d  on l y i f  i t  i s ce rta i n  wha t  asse ts i t  gove rns.  He  fu rthe r
deci ded  tha t  wi th  a  baske t  cl ause ,  i t  i s no t  possi b l e  to  ob j ect i ve l y de te rm i ne  wh i ch  asse ts do  and  do  no t  requ i re  a  g ran t  o f  p roba te .  I t  fo l l ows tha t
because  the  asse ts o f  the  p ri m ary and  secondary esta te  ove rl ap ,  the  deceased ’s Pri m ary Wi l l  wi th  a  baske t  cl ause  i s i nva l i d  and  canno t  be  adm i t ted  to
p roba te ,  wi th  the  resu l t  tha t  the  Secondary Wi l l  i s the  on l y va l i d  wi l l  and  m ust  be  subm i t ted  fo r p roba te .

Panda Estate decis ion

Mi l ne  was sub j ect  to  som e cri t i ci sm , and  i t  was short l y fo l l owed  by an  opposi ng  deci si on  o f  ano the r j udge  o f  the  Superi o r Court  o f  Just i ce .  In  Panda
Esta te  (Re),  Just i ce  Penny decl i ned  to  fo l l ow the  reason i ng  i n  the  Mi l ne  deci si on .  Just i ce  Penny concl uded  tha t  a  wi l l  i s no t  a  fo rm  o f  a  t rust ,  and
the re fo re  i s no t  sub j ect  to  the  ru l e  o f  ce rta i n ty o f  asse ts.  T he  va l i d i ty o f  the  a l l oca t i on  cl ause  was a  " [m a tte r]  o f  b road  construct i on ,"  and  i rre l evan t
when  deci d i ng  whe the r a  wi l l  shou l d  be  adm i t ted  to  p roba te .  Just i ce  Penny a l so  sa i d  tha t  the  l anguage  o f  the  standard  a l l oca t i on  cl ause  p rovi des an
ob j ect i ve  basi s fo r de te rm i n i ng  wh i ch  asse ts fa l l  i n to  the  p roba te  esta te .  T he  resu l t  o f  h i s deci si on  was tha t  the  Pri m ary Wi l l  wi th  the  baske t  cl ause  was
adm i t ted  to  p roba te ,  and  the  Secondary Wi l l  d i d  no t  have  to  be  subm i t ted  fo r p roba te .

Milne Estate appeal

Wi th  bo th Mi l ne  and  Panda  deci si ons o f  the  On ta ri o  Superi o r Court ,  the  con f l i ct  l e f t  the  l aw uncerta i n .  Bu t  a  recen t  unan i m ous deci si on  o f  the
Di vi si ona l  Court,  an  appea l  o f  the  Mi l ne  Esta te deci si on ,  has reso l ved  the  d i ve rg i ng  deci si ons.  In  reve rsi ng  the  Superi o r Court ’s Mi l ne  deci si on ,  the
Di vi si ona l  Court  fo l l owed  m uch  o f  the  reason i ng  i n  Panda  Esta te.  T he  court  he l d  tha t  a l though  a  wi l l  m ay con ta i n  a  t rust ,  i t  i s no t  i tse l f  a  t rust .
T here fo re ,  wi l l s a re  no t  sub j ect  to  the  ru l e  requ i ri ng  ce rta i n ty o f  sub j ect  m a tte r (i n  o the r words,  requ i ri ng  ob j ect i ve  i den t i f i ca t i on  o f  the  asse ts governed
by the  wi l l ).  T he  court  a l so  sa i d  tha t ,  even  i f  a  wi l l  i s a  t rust ,  the  a l l oca t i on  cl ause  o ffe rs an  "ob j ect i ve  basi s"  to  asce rta i n  wha t  asse ts a re  sub j ect  to  the
Pri m ary Wi l l ;  i t  i s ob j ect i ve l y de te rm i nab l e  whe the r a  g ran t  o f  p roba te  was requ i red  to  dea l  wi th  any pa rt i cu l a r asse t .Fi na l l y,  the  court  deci ded  tha t  any
i ssues ove r the  actua l  opera t i on  o f  a  baske t  cl ause  were  i rre l evan t  on  a  p roba te  app l i ca t i on  and  were  to  be  dea l t  wi th  a t  a  l a te r stage  by a  "cou rt  o f
construct i on " ,  wh i ch  wou l d  be  be t te r p l aced  to  i n te rp re t  the  te rm s o f  the  wi l l .

Conclusions

I t  i s possi b l e  tha t  an  i n te rested  pa rty wi l l  choose  to  appea l  the  Di vi si ona l  Court ’s deci si on  i n  Mi l ne .  Assum i ng  tha t  no  appea l  i s b rough t ,  the  fo l l owi ng
concl usi ons can  now be  d rawn :

1.  T here  i s no  l onger any doub t  tha t  Pri m ary Wi l l s wi th  baske t  cl auses l i ke  the  one  i n  Mi l ne  a re  va l i d  and  can  be  subm i t ted  fo r p roba te  i n  On ta ri o .

2.  T he  baske t  cl ause  rem a i ns a  use fu l  too l  fo r reduci ng  the  EAT  tha t  has to  be  pa i d  by peop l e ’s esta tes,  and  we  an t i ci pa te  tha t  i t  wi l l  con t i nue  to  be
wi de l y used .

3.  T he  l i t i ga t i on  ove r baske t  cl auses has h i gh l i gh ted  the  po ten t i a l  fo r i ssues to  a ri se  i n  the  adm i n i st ra t i on  o f  esta tes ove r wha t  asse ts a re  governed  by
wh i ch  wi l l .  I t  m ay be  be t te r to  be  cau t i ous usi ng  baske t  cl auses when  the  Pri m ary Wi l l  has d i ffe ren t  bene f i ci a ri es than  the  Secondary Wi l l ,  when
bene f i ci a ri es m ay have  an  i ncen t i ve  to  f i gh t  abou t  wha t  asse ts fa l l  under wh i ch  wi l l .  T hey a l so  m i gh t  be  avo i ded  fo r esta tes where  the  testa to r
an t i ci pa tes the re  i s a  h i gh  l i ke l i hood  o f  a  wi l l  cha l l enge .

4.  T he  governm ent o f  On ta ri o ,  wh i ch  bene f i ts f rom  the  EAT, m ay have  an  i ncen t i ve  to  ra i se  th i s i ssue  i n  de te rm i n i ng  whe the r i t  rece i ved  su ff i ci en t
EAT  i n  connect i on  wi th  a  p roba te  app l i ca t i on .  Fo r th i s reason ,  Esta te  T rustees m ay wan t  to  docum ent how they deci de  wh i ch  asse ts do  no t  requ i re
p roba te .  Testa to rs who  p re fe r ce rta i n ty ove r tax savi ngs m i gh t  the re fo re  deci de  to  avo i d  the  use  o f  a  baske t  cause .
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