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ARTICLE

Bill 108 Amends the Ontario Heritage Act - Schedule 11
On M ay 2 ,  2019 ,  the  Governm ent o f  On ta ri o  i n t roduced  B i l l  108 ,  the  More  Homes, More  Cho i ce  Act ,  2019.  B i l l  108  p roposes changes tha t  the
governm ent be l i eves wi l l  he l p  b ri ng  new housi ng  to  m arke t  sooner by m aki ng  sweep i ng  changes to  the  l and  use  p l ann i ng  reg i m e .

B i l l  108  wou l d  g ran t  p roperty owners and  the  pub l i c si gn i f i can t  new ri gh ts to  appea l  m un i ci pa l  he ri tage  deci si ons and  wou l d  fo rce  m un i ci pa l  counci l s
to  m ee t st ri ct  dead l i nes when  consi de ri ng  new heri tage  by-l aws.

Current Heritage Processes

T he  genera l  pu rpose  o f  the  Onta ri o  Heri tage  Act(the  Act) i s to  a l l ow m un i ci pa l i t i es to  desi gna te  ce rta i n  p ropert i es as be i ng  o f  cu l tu ra l  he ri tage  va l ue  o r
i n te rest  and  to  the reby restri ct  the  a l te ra t i on  and  dem o l i t i on  o f  such  p ropert i es.  Under the  cu rren t  Act ,  any pe rson  can  ob j ect  to  Counci l ’s i n ten t i on  to
desi gna te  a  ce rta i n  p roperty.  T he  ob j ect i on  t ri gge rs a  re fe rra l  to  the  On ta ri o  Conserva t i on  Revi ew Board  (the  CRB) fo r a  pub l i c heari ng .  T he  CRB i ssues
a  report  o f  i ts f i nd i ngs,  bu t  the  heari ng  i s no t  an  appea l  because  Counci l  i s m ere l y ob l i ged  to  consi de r the  CRB’s report  and  can  thus approve  a
desi gna t i on  even  when  the  CRB recom m ends aga i nst  desi gna t i on .  T here  i s no  fu rthe r ri gh t  o f  appea l  f rom  Counci l ’s deci si on .

New Right of Appeal under Bill 108

Under B i l l  108 ,  i f  Counci l  rece i ves an  ob j ect i on  to  a  no t i ce  o f  i n ten t i on  to  desi gna te ,  o r no  ob j ect i on  to  the  no t i ce ,  i t  m ust  pass a  by-l aw wi th i n  120
days o f  g i vi ng  i ts no t i ce  o f  i n ten t i on  to  desi gna te .  Any concerned  pe rson  i s g ran ted  a  ri gh t  to  appea l  a  desi gna t i on  by-l aw to  the  Loca l  P l ann i ng
Appea l  T ri buna l  (the  LPAT ).  T he  CRB wou l d  no  l onger p l ay a  ro l e  i n  the  p rocess.  I f  Counci l  m i sses i ts dead l i nes,  i ts no t i ce  o f  i n ten t i on  to  desi gna te
wou l d  be  deem ed wi thd rawn, a l though  Counci l  cou l d  then  repea t  the  p rocess.  T here  i s no  appea l  o f  a  non-deci si on .

I f  a  by-l aw i s appea l ed ,  B i l l  108  wou l d  a l l ow the  LPAT  to  am end  o r repea l  the  by-l aw. In  add i t i on ,  under the  p roposed  changes to  the  LPAT  Act ,  the
appea l  o f  a  desi gna t i ng  by-l aw wou l d  be  a  new heari ng  on  the  m eri ts,  i nstead  o f  a  revi ew o f  Counci l ’s deci si on .  B i l l  108  wou l d  thus e ffect  a  si gn i f i can t
sh i f t  i n  power ove r he ri tage  m atte rs f rom  m un i ci pa l  counci l s to  owners and  o the r i n te rested  pa rt i es,  and  u l t i m a te l y to  the  LPAT.

When  desi gna t i ng  a  p roperty under the  Act ,  B i l l  108  wou l d  a l so  requ i re  tha t  m un i ci pa l i t i es:  (a ) i ncl ude  i n  the i r by-l aws a  sta tem en t exp l a i n i ng  the
cu l tu ra l  he ri tage  va l ue  o f  the  p roperty;  (b ) g i ve  owners no t i ce  o f  the i r ri gh ts o f  appea l ;  and  (c) pub l i sh  a  newspaper no t i ce  o f  the  by-l aw and  the
pub l i c’s ri gh t  to  appea l  the  by-l aw.

B i l l  108  wou l d  crea te  si m i l a r new p rocesses and  ri gh ts o f  appea l  fo r owners and  m un i ci pa l i t i es tha t  seek to  am end  o r repea l  a  p revi ousl y-enacted
heri tage  by-l aw.

Potential Regulat ions to Prohibit  Designation After Prescribed Events

Bi l l  108  i ncl udes a  p rovi si on  tha t  wou l d  p roh i b i t  m un i ci pa l i t i es f rom  g i vi ng  a  no t i ce  o f  p roposed  he ri tage  desi gna t i on  m ore  than  90  days a f te r the
occurrence  o f  a  “p rescri bed  even t . ”  T hese  even ts wi l l  be  i den t i f i ed  i n  fu tu re  regu l a t i ons,  bu t  we  an t i ci pa te  tha t  the  governm ent wi l l  i den t i fy
app l i ca t i ons fo r p l ann i ng  approva l s o r bu i l d i ng  pe rm i ts as the  key even ts,  because  under sect i on  30  o f  the  cu rren t  Act  a  m un i ci pa l i ty’s no t i ce  o f
i n ten t i on  to  desi gna te  a  p roperty has the  e ffect  o f  renderi ng  vo i d  any i ssued  bu i l d i ng  pe rm i ts.  B i l l  108  wou l d  no t  am end  tha t  speci f i c p rovi si on ;  the
p rescri bed  even t  p rovi si on  i n  B i l l  108  cou l d  m ean  tha t  owners wi l l  be  p ro tected  f rom  l ast-m i nu te  changes i n  a  p roperty’s he ri tage  sta tus.

New Rules for Applicat ions to Alter a Heritage Property

For app l i ca t i ons to  a l te r a  desi gna ted  he ri tage  p roperty,  B i l l  108  wou l d  e ffect  a  si m i l a r t ransfe r o f  power away f rom  m un i ci pa l i t i es and  towards p roperty
owners and  the  LPAT. Under sect i on  33  o f  the  cu rren t  Act ,  i f  Counci l  re j ects an  app l i ca t i on  to  a l te r a  he ri tage  p roperty o r approves an  app l i ca t i on  wi th
cond i t i ons,  the  owner can  request  a  revi ew o f  tha t  deci si on  by the  CRB, bu t  aga i n ,  Counci l  i s no t  ob l i ged  to  fo l l ow the  CRB’s recom m enda t i ons.  B i l l
108  wou l d  change  tha t  p rocedure  by rem ovi ng  the  CRB’s ro l e  and  a l l owi ng  owners to  appea l  Counci l ’s deci si on  to  the  LPAT. M un i ci pa l i t i es wou l d  a l so
be  ob l i ged  to  i n fo rm  app l i can ts when  the i r app l i ca t i ons a re  com p l e te ,  and  to  render deci si ons wi th i n  90  days o f  rece i vi ng  a  com p l e ted  app l i ca t i on .

New Right to Object to a Heritage List ing

Under bo th  the  cu rren t  sta tu te  and  B i l l  108 ,  Sect i on  27  o f  the  Act  p rovi des tha t  m un i ci pa l i t i es,  i nstead  o f  fo rm a l l y desi gna t i ng  he ri tage  p ropert i es vi a
by-l aw, m ay l i st  p ropert i es on  a  he ri tage  reg i ste r wi thou t  passi ng  a  by-l aw. L i st i ng  such  p ropert i es wi thou t  a  by-l aw has the  e ffect  o f  p reven t i ng
dem o l i t i on  un l ess the  owner g i ves Counci l  a t  l east  60  days’ no t i ce ,  wh i ch  wou l d  a l l ow Counci l  t i m e  to  i ssue  a  no t i ce  o f  desi gna t i on  and  thus p roh i b i t
dem o l i t i on  (sub j ect  to  fu tu re  “p rescri bed  even ts” regu l a t i ons).

Under the  cu rren t  Act ,  m un i ci pa l i t i es a re  no t  ob l i ged  to  g i ve  owners no t i ce  tha t  the i r p roperty has been  l i sted ,  bu t  B i l l  108  wou l d  requ i re  tha t
m un i ci pa l i t i es g i ve  the  owners such  no t i ce  and  wou l d  a l l ow owners to  ob j ect  to  the  l i st i ng .  Counci l  wou l d  then  be  ob l i ged  to  consi de r the  owner’s
ob j ect i on ,  bu t  the  owner wou l d  have  no  ri gh t  o f  appea l  i f  Counci l  deci des to  l i st  the  p roperty ove r the  owner’s ob j ect i ons.  T he  no t i ce  requ i rem en t and
the  Counci l  hea ri ng  requ i rem en t cou l d  none the l ess cause  m un i ci pa l i t i es to  be  m ore  cau t i ous when  l i st i ng  p ropert i es on  the i r he ri tage  reg i ste rs,  wi thou t
i n i t i a t i ng  a  fo rm a l  by-l aw p rocess.

Heritage Princ iples under Future Regulat ions

Bi l l  108  a l so  i nd i ca tes tha t  the  p rovi nci a l  governm ent wi l l  l i ke l y b ri ng  fo rward  new heri tage  regu l a t i ons a f te r i t  am ends the  cu rren t  Act ,  i ncl ud i ng
sta tem en ts o f  he ri tage  p ri nci p l es tha t  m ust  be  consi de red  by m un i ci pa l i t i es.  BLG wi l l  m on i to r deve l opm ents on  tha t  f ron t .
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