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ARTICLE

Dispute Settlement in the United States-Mexico-Canada Agreement
T h i s i s the  l a test  i nsta l m en t i n  BLG's se ri es o f  de ta i l ed  assessm ents coveri ng  key p rovi si ons i n  the  Un i ted  Sta tes-M exi co -Canada  Agreem ent (USM CA).

T he  USM CA con ta i ns the  sam e th ree  types o f  d i spu te  se t t l em en t found  i n  the  NAFTA: i nvesto r-sta te  d i spu te  se t t l em en t (ISDS),  b i na t i ona l  pane l s to
ad j ud i ca te  cha l l enges to  an t i dum p i ng  and  coun te rva i l i ng  du ty de te rm i na t i ons,  and  sta te -to -sta te  d i spu te  se t t l em en t.  T he  l a t te r two  l a rge l y m i rro r wha t
exi sted  under the  NAFTA. However,  the  ISDS m echan i sm  se t  ou t  i n  USM CA Chap te r 14  i s a  si gn i f i can t  departu re  f rom  ISDS under NAFTA Chap te r 11
and  no tab l y,  wi l l  no t  app l y to  cl a i m s by U.S.  and  Canad i an  i nvesto rs aga i nst  each  o the r's governm ents.

Binational Panel Review of Trade Remedy Determinations (Chapter 10)

A fundam enta l  ob j ect i ve  fo r Canada  i n  the  nego t i a t i ons was to  m a i n ta i n  the  equ i va l en t  o f  NAFTA's Chap te r 19  d i spu te  se t t l em en t m echan i sm , wh i ch
a l l ows fo r b i na t i ona l  pane l  revi ew o f  a  pa rty's an t i -dum p i ng  o r coun te rva i l i ng  du ty de te rm i na t i ons as a  subst i tu te  fo r dom est i c j ud i ci a l  revi ew and  wi th
the  sam e fo rce  o f  l aw. T he  Un i ted  Sta tes had  adam ant l y opposed  i ncl ud i ng  the  equ i va l en t  o f  Chap te r 19  i n  a  renego t i a ted  NAFTA bu t  re l en ted  i n  l a te
Sep tem ber,  he l p i ng  to  pave  the  way fo r the  t ri pa rt i te  dea l .  As a  resu l t ,  the  Chap te r 19  m echan i sm  has been  rep roduced ,  i n  near i den t i ca l  te rm s,  as pa rt
o f  the  USM CA's Chap te r 10  (T rade  Rem ed i es).    

T he  nego t i a t i ons fa i l ed  to  address p rob l em s wi th  Chap te r 19 ,  i ncl ud i ng  the  pane l  se l ect i on  p rocess and  the  p rocedure  a l l owi ng  fo r "extrao rd i na ry
cha l l enges"  to  b i na t i ona l  pane l  de te rm i na t i ons,  wh i ch  i s sub j ect  to  abuse .  Neverthe l ess,  fo r com pan i es and  governm ents a ffected  by t rade  rem edy
act i ons o f  any o f  the  USM CA part i es,  the  b i na t i ona l  pane l  revi ew p rocess o ffe rs an  i m portan t  a l te rna t i ve  where  dom est i c cou rts a re  seen  as excessi ve l y
de fe ren t i a l  to  the  de te rm i na t i ons o f  i nvest i ga t i ng  au tho ri t i es.  

State-to-State Dispute Settlement (Chapter 31)

Chap te r 31  o f  the  USM CA p reserves the  d i spu te  se t t l em en t system  estab l i shed  by NAFTA Chap te r 20 ,  wh i ch  enab l es a  sta te  pa rty to  b ri ng  a  cha l l enge
aga i nst  ano the r pa rty fo r an  a l l eged  b reach  o f  the  Agreem ent.  T he  U.S.  had  e ffect i ve l y sough t  to  e l i m i na te  b i nd i ng  sta te -to -sta te  d i spu te  se t t l em en t
bu t  u l t i m a te l y ag reed  to  m a i n ta i n  the  Chap te r 20  m echan i sm  essen t i a l l y i n tact  bu t ,  no tab l y,  has expanded  i t  to  cover com p l i ance  wi th  ob l i ga t i ons i n
the  Labour,  Envi ronm ent and  An t i -co rrup t i on  chap te rs o f  the  USM CA. T he  nego t i a t i ons d i d  no t  address a  m a j o r f l aw i n  the  pane l  se l ect i on  p rocess
under Chap te r 20  o f  the  NAFTA, wh i ch  had  enab l ed  a  pa rty to  thwart  the  com posi t i on  o f  a  pane l  where  the  pa rt i es'  roste rs o f  po ten t i a l  pane l i sts had
exp i red .  T h i s was a  p ri nci pa l  reason  why Chap te r 20  d i spu te  se t t l em en t had  l angu i shed  fo r m any years.  However,  U.S.  i n te rest  i n  ensuri ng  tha t
ob l i ga t i ons i n  the  Labour and  Envi ronm ent chap te rs a re  en fo rceab l e  th rough  Chap te r 31  d i spu te  se t t l em en t shou l d  i ncen t i vi ze  the  pa rt i es to  m a i n ta i n
up-to -da te  roste rs under the  USM CA.

ISDS (Chapter 14)

T he  USM CA does no t  p rovi de  fo r ISDS as be tween  U.S.  i nvesto rs and  Canada ,  and  wi l l  sunse t  NAFTA ISDS. U.S.  i nvesto rs i n  Canada  and  Canad i an
i nvesto rs i n  the  Un i ted  Sta tes wi l l  have  a t  m ost  3  m ore  years o f  access to  ISDS fo r cl a i m s aga i nst  the i r host  sta te .  Arb i t ra t i on  cl a i m s i n i t i a ted  by U.S.
i nvesto rs aga i nst  Canada  o r Canad i an  i nvesto rs aga i nst  the  Un i ted  Sta tes be fo re  the  NAFTA i s te rm i na ted  wi l l  be  pe rm i t ted  to  con t i nue ,  bu t  the  on l y
new cl a i m s tha t  wi l l  be  recogn i zed  i n  e i the r case  wi l l  be  cl a i m s i n  respect  o f  so -ca l l ed  " l egacy i nvestm en ts"  (de f i ned  as i nvestm en ts estab l i shed  o r
acqu i red  be tween  January 1 ,  1994  and  the  da te  o f  te rm i na t i on  o f  the  NAFTA, and  i n  exi stence  when  the  USM CA en te rs i n to  fo rce ) m ade  wi th i n  th ree
years o f  the  NAFTA's te rm i na t i on .  Othe rwi se ,  as be tween  Canada  and  the  Un i ted  Sta tes on l y sta te -to -sta te  d i spu te  se t t l em en t wi l l  be  ava i l ab l e  under
the  USM CA fo r a l l eged  b reaches o f  i ts i nvestm en t ob l i ga t i ons.  Substan t i ve l y,  those  ob l i ga t i ons a re  si m i l a r to  the  i nvestm en t ob l i ga t i ons i n  the  NAFTA
bu t re f l ect  the  so rt  o f  cl a ri f i ca t i ons wi th  respect  to  ob l i ga t i ons such  as i nd i rect  exp rop ri a t i on  and  m i n i m um  standard  o f  t rea tm en t as a re  found  i n  o the r
post-NAFTA US and  Canad i an  i nvestm en t t rea t i es.

Canad i an  i nvesto rs i n  M exi co  and  M exi can  i nvesto rs i n  Canada  wi l l  have  recourse  to  ISDS under the  p rovi si ons i n  the  T rans-Paci f i c Partne rsh i p
Agreem ent (CPT PP) upon  i ts en try i n to  fo rce  on  Decem ber 30 ,  2018 .

T he  USM CA does p rovi de  fo r ISDS cl a i m s by U.S.  i nvesto rs aga i nst  M exi co  and  vi ce  ve rsa ,  bu t  wi th  consi de rab l e  restri ct i ons re l a t i ve  to  the  NAFTA,
part i cu l a rl y i f  the  cl a i m  does no t  a ri se  ou t  o f  an  i nvestm en t con tract  wi th  the  host  sta te  to  e i the r p rovi de  pub l i c se rvi ces i n  ce rta i n  covered  secto rs
(power genera t i on ,  te l ecom m un i ca t i ons,  t ransporta t i on  and  i n f rastructu re ) o r to  engage  i n  act i vi t i es con tro l l ed  by the  host  sta te  i n  the  o i l  and  gas
secto r.

Where  i nvesto r-sta te  d i spu te  se t t l em en t i s cu rta i l ed  o r no  l onger ava i l ab l e  under the  USM CA, i nvesto rs wi l l  have  two  o the r possi b i l i t i es to  p rese rve  the i r
access to  i n te rna t i ona l  a rb i t ra t i on  i n  respect  o f  the i r i nvestm en ts i n  the  o the r USM CA coun tri es.  Where  the  host  governm ent i s d i rect l y i nvo l ved  i n  a
p ro j ect  o r exe rci ses si gn i f i can t  regu l a to ry ove rsi gh t ,  i nvesto rs shou l d  consi de r i nsi st i ng  on  con tractua l  com m i tm en ts f rom  the  host  governm ent tha t  a re
sub j ect  to  b i nd i ng  i n te rna t i ona l  a rb i t ra t i on .   Investo rs shou l d  a l so  bear i n  m i nd  tha t  Canada  and  the  Un i ted  Sta tes a re  each  pa rty to  num erous o the r
i nvestm en t t rea t i es and  f ree -t rade  ag reem ents tha t  p rovi de  fo r ISDS and  shou l d  consi de r whe the r i t  m ay be  p ract i ca l  to  st ructu re  the i r i nvestm en ts to
ga i n  the  bene f i ts o f  those  t rea t i es.

Th i s a rt i cl e  i s one  i n  a  se ri es o f  ana l yses and  commenta ri es by BLG's experts on  speci f i c aspects o f  the  USMCA text .  Our In te rna t i ona l  Trade  and
Investmen t l aw yers a re  w e l l -p l aced  to  p rovi de  you  w i th  p ract i ca l  st ra teg i c and  opera t i ona l  advi ce  on  how  the  USMCA may a f fect  you r busi ness.  Fo r
more  i n fo rmat i on ,  p l ease  con tact  the  au tho rs.
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