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ARTICLE

Alberta Court of Appeal sets the guideline for Extending Limitation Period for
Environmental Claims under the Environmental Protection and Enhancement Act
In t roduct i on

In  Brookf i e l d  Resi den t i a l  (A l be rta ) LP (Carma Deve l opers LP) v Imperi a l  Oi l  L i mi ted,  2019  ABCA 35  ("Brookf i e l d " ),  the  A l be rta  Court  o f  Appea l
unan i m ousl y con f i rm ed  the  Court  o f  Queen 's Bench  t rea tm en t o f  the  test  tha t  app l i es when  an  app l i ca t i on  i s m ade  to  extend  a  l i m i ta t i on  pe ri od  under
A l be rta 's Envi ronmenta l  Pro tect i on  and  Enhancement Act RSA 2000  c.E-12  ("EPEA " ).  T h i s deci si on  ove rru l ed  the  approach  p roposed  i n  Lakevi ew
Vi l l age  Pro fessi ona l  Cen tre  Corp .  v Suncor Energy Inc.  2016  ABQB 288  and  has si gn i f i can t  i m p l i ca t i ons fo r pa rt i es to  envi ronm enta l  cl a i m s.  Wh i l e  the
l aw i n  th i s a rea  has advanced  i n  a  short  pe ri od  o f  t i m e ,  the re  i s an  i ssue  o f  whe the r con tractua l  l i m i ta t i on  pe ri od  can  be  extended  under sect i on  218 .   

Background

Brookf i e l d  Resi den t i a l  (A l be rta ) LP fo rm erl y known as Carm a Deve l opers LP("Brookf i e l d " ) b rough t  a  cl a i m  i n  neg l i gence  fo r envi ronm enta l  l i ab i l i ty
aga i nst  Im peri a l  Oi l  L i m i ted  (" Im peri a l " ).  Brookf i e l d  had  acqu i red  a  p roperty tha t  had  been  a  we l l  si te  d ri l l ed  and  opera ted  by Im peri a l  60  years p ri o r
to  the  act i on .  

Im peri a l  b rough t  an  app l i ca t i on  fo r sum m ary d i sm i ssa l ,  on  the  basi s tha t  the  cl a i m  was sta tu te  ba rred  under the  L i mi ta t i ons Act RSA 2000 ,  c L -12 .
Brookf i e l d  cross app l i ed  fo r an  extensi on  o f  the  l i m i ta t i on  pe ri od  under sect i on  218  o f  the  EPEA .

T he  Court  o f  Queen 's Bench  Deci si on

T he  Court  o f  Queen 's Bench  d i sm i ssed  Brookf i e l d 's app l i ca t i on  to  extend  the  l i m i ta t i ons pe ri od  pu rsuan t  to  s.218  o f  the  EPEA  and  g ran ted  Im peri a l
Oi l 's sum m ary d i sm i ssa l  app l i ca t i on  on  the  g rounds o f  no  m eri t  to  the  cl a i m  g i ven  the  u l t i m a te  l i m i ta t i on  pe ri od  exp i ry.  T he  Court  app l i ed  the  sect i on
218  facto rs:  (a ) when  the  adverse  e ffect  occu rred ,  (b ) whe the r the  cl a i m an t exe rci sed  due  d i l i gence  i n  d i scoveri ng  i t ,  (c) whe the r the re  wou l d  be
pre j ud i ce  to  the  de fendan t 's ab i l i ty to  de fend  the  cl a i m ; and  (d ) any o the r cri te ri a  the  court  consi de rs re l evan t .

T he  Court  consi de red  when  the  envi ronm enta l  dam age  occurred  and  de te rm i ned  tha t  the re  was i nsu ff i ci en t  evi dence  to  p i npo i n t  when  the  dam age  had
occurred .  T he  Court  found  tha t  Brookf i e l d 's expert 's report  con ta i ned  i nstances o f  "m ere  specu l a t i on "  and  tha t  the  report  " i gno re [d ]  the  years when  the
we l l  was a  f l owi ng  o i l  we l l  and  the  years when  i t  was used  fo r sa l t  wa te r d i sposa l . "  T he  Court  found  tha t  Brookf i e l d  had  exe rci sed  a  reasonab l e  am oun t
o f  due  d i l i gence  i n  asce rta i n i ng  envi ronm enta l  dam age . T he  Court ,  havi ng  found  no  add i t i ona l  cri te ri a  was requ i red  to  be  consi de red  pu rsuan t  to
218(3 ) (d ),  tu rned  to  whe the r Im peri a l  wou l d  be  p re j ud i ced  by the  act i on  i f  a l l owed  to  p roceed .  T he  Court  found  tha t  Im peri a l  wou l d  su ffe r p re j ud i ce  i f
the  l i m i ta t i ons pe ri od  was extended  fo r the  fo l l owi ng  reasons.

Fi rst ,  the  passage  o f  a  g rea t  dea l  o f  t i m e  m ean t tha t  the re  wou l d  be  a  si gn i f i can t  num ber o f  l ost  wi tnesses,  l ost  docum ents,  and  l ost  reco rds.  Fu rthe r,
Im peri a l  wou l d  no t  have  the  ab i l i ty to  sam p l e  and  test  the  con tam i na t i on  them se l ves,  and  the re fo re  the  ab i l i ty to  test  va ri ous causa t i on  sources.  T he
i nab i l i ty fo r Im peri a l  to  de fend  i tse l f  was a t  the  heart  o f  the  p re j ud i ce .

Second ,  the  Court  found  tha t  the  standard  o f  ca re  appropri a te  a t  the  t i m e  i n  quest i on  wou l d  be  nearl y i m possi b l e  to  estab l i sh .  As a  cl a i m  i n
neg l i gence ,  the  standard  o f  ca re  requ i red  o f  Im peri a l  a t  the  t i m e  wou l d  be  cri t i ca l  to  bo th  l i t i gan ts'  cases.  T he  Court  he l d  tha t  " [e ]vo l vi ng  standards o f
conduct  and  new standards o f  l i ab i l i ty even tua l l y m ake  i t  un fa i r to  j udge  act i ons o f  the  past  by the  standards o f  today."1T he  Court  concl uded  tha t
pe rm i t t i ng  an  act i on  to  go  ahead  m ore  than  60  years a f te r the  De fendan t  l ast  was i nvo l ved  i n  the  We l l  wou l d  be  an  abuse .

T he  Court  o f  Appea l  Deci si on

T he  Court  o f  Appea l  con f i rm ed  tha t  sect i on  218  app l i ca t i ons under the  EPEA  a re  to  be  heard  p re -t ri a l .  In  do i ng  so ,  the  Court  o f  Appea l  re j ected  the
approach  p roposed  i n  Lakevi ew  Vi l l age  Pro fessi ona l  Cen tre  Corp .  v Suncor Energy Inc.  2016  ABQB 288("Lakevi ew " ) and  he l d  tha t  Lakevi ew shou l d  no t
be  fo l l owed.  T he  Court  i n  Lakevi ew  app roached  sect i on  218  as a  p rocedura l  m a tte r,  suggest i ng  tha t  i n  som e cases i t  wou l d  be  possi b l e  to  extend  the
l i m i ta t i on  pe ri od  under s.  218  i n  a  p re l i m i na ry app l i ca t i on ,  bu t  i n  o the r cases i t  m i gh t  be  appropri a te  to  de fe r the  deci si on  un t i l  t ri a l  when  the re  wi l l  be
a  fu l l  evi den t i a ry reco rd .  T he  Court  o f  Appea l  de te rm i ned  tha t  the  Lakevi ew  app roach  i s wrong  fo r two  reasons.

Fi rst ,  i t  i s i nconsi sten t  wi th  the  word i ng  o f  sect i on  218  wh i ch  p rovi des tha t  the  l i m i ta t i ons pe ri od  m ay be  extended  "on  app l i ca t i on ."  Second ,  the
approach  i s u l t i m a te l y ci rcu l a r.  Wa i t i ng  un t i l  t ri a l  to  deci de  a  218  app l i ca t i on  de fea ts the  pu rpose  and  en t i re  repose  tha t  the  L i mi ta t i ons Act  was
i n tended  to  b ri ng .  I t  wou l d  depri ve  the  de fendan t  o f  the  en t i re  bene f i t  o f  the  l i m i ta t i ons de fence ,  wh i ch  i s avo i d i ng  the  d i st ract i ons,  expense ,  and  ri sks
o f  l i t i ga t i on  a f te r the  p rescri bed  t i m e  has passed .  T he  cl a i m  m ay p roceed  and  be  successfu l  on  i ts m eri ts a t  t ri a l ,  on l y to  be  de fea ted  by the
de fendan t 's l i m i ta t i ons de fence .  Ye t ,  the  de fendan t  has undergone  the  en t i re  e ffo rt  and  expense  o f  t ri a l .

In  assessi ng  the  10  years u l t i m a te  l i m i ta t i on  pe ri od  i n  th i s case ,  the  Court  o f  Appea l  con f i rm ed  tha t  l i m i ta t i on  pe ri od  does no t  recom m ence  eve ry t i m e
the  cause  o f  act i on  o r the  p roperty i s t ransfe rred .  M ore  i m portan t l y,  the  Court  d i ffe ren t i a ted  be tween  the  dam age  to  the  l and  (con t i nu i ng  adverse  e ffect)
f rom  the  con t i nuous b reach  o f  du ty o r cou rse  o f  conduct  tha t  tha t  wou l d  sta rt  the  l i m i ta t i on  pe ri od  runn i ng  anew every day.  T he  Court  o f  Appea l  fu rthe r
con f i rm ed  tha t  the  com pet i ng  po l i cy ob j ect i ves o f  the  L i mi ta t i ons Act and  the  EPEA m ust  be  we i ghed  i n  assessi ng  a  sect i on  218  extensi on  app l i ca t i on .
T he  Court  o f  Appea l  con f i rm ed  tha t  the  u l t i m a te  deci si on  on  whe the r o r no t  to  extend  the  l i m i ta t i on  pe ri od  i ncl udes an  e l em en t o f  d i scre t i on  tha t
shou l d  no t  be  d i stu rbed  un l ess they a re  based  on  an  e rro r o f  p ri nci p l e ,  consi de r i rre l evan t  facto rs,  o r a re  cl ea rl y un reasonab l e .  In  th i s case ,  the  deci si on
by the  cham bers j udge  no t  to  extend  the  l i m i ta t i on  pe ri od  was am p l y supported  by the  reco rd .

Im p l i ca t i ons

Si nce  the  add i t i on  o f  sect i on  218  to  EPEA i n  1998 ,  extensi on  o f  l i m i ta t i on  pe ri od  fo r envi ronm enta l  cl a i m s d i d  no t  a t t ract  a t ten t i on  un t i l  Lakevi ew  i n
2016  and  Brookf i e l d  i n  2017 .  Ju ri sp rudence  was sparse  and  the re  was no  de f i ned  j ud i ci a l  gu i dance  on  the  app l i ca t i on  o f  the  sta tu to ry facto rs i n
exerci si ng  the  d i scre t i on  to  extend  l i m i ta t i on  pe ri od .  Lakevi ew  was the  f i rst  a t tem pt to  a rt i cu l a te  an  approach  wh i ch  d i d  no t  work i n  Brookf i e l d .  T he
Al be rta  Court  o f  Appea l  has estab l i shed  the  requ i red  gu i dance  i n  th i s deci si on .  I t  i s no teworthy tha t  i n  Lakevi ew  the re  was no  app l i ca t i on  by the
de fendan ts fo r sum m ary j udgm ent as i n  Brookf i e l d ,  and  th i s fact  was i rre l evan t  to  the  Court  o f  Appea l 's de te rm i na t i on  tha t  extensi on  o f  l i m i ta t i on
peri od  under EPEA m ust  be  deci ded  p re -t ri a l .  

T h i s deci si on  p rovi des m ore  ce rta i n ty fo r envi ronm enta l  dam age  l i t i gan ts.  Gi ven  tha t  the  m a i n  ba t t l e  wi l l  now be  fough t  a t  the  f ron t  end ,  a  po ten t i a l
e ffect  i s tha t  sect i on  218  app l i ca t i ons wi l l  i nva ri ab l y be  fo l l owed  by cross-app l i ca t i ons fo r sum m ary d i sm i ssa l .  Fu rthe r,  pa rt i es have  to  pu t  fo rward  the i r
best  case  a t  th i s ea rl y stage  and  the  evi den t i a ry requ i rem en t i s si gn i f i can t .  However,  the  app l i ca t i on  o f  the  sect i on  218  facto rs i s fact  d ri ven ,  and
u l t i m a te l y,  the  success o f  each  case  wi l l  depend  on  i ts own  facts.

Wh i l e  sect i on  218  exp ressl y addresses sta tu to ry l i m i ta t i on  pe ri od ,  a  quest i on  has a ri sen  as to  whe the r the  Court  can  extend  con tractua l  l i m i ta t i on  pe ri od
under sect i on  218 .  We wi l l  con t i nue  to  m on i to r deve l opm ents i n  th i s a rea  and  p rovi de  fu rthe r upda tes.  
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