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The Impact of the Supreme Court of Canada's Decision in The Case of Gabriel
Nadeau-Dubois in The Context of Individual and Collective Labour Relations

In  October 2016 ,  the  Suprem e Court  o f  Canada  rendered  an  i n te rest i ng  deci si on  i n  a  case  opposi ng  a  Un i ve rsi té  Lava l  studen t ,  Jean-Franço i s M orasse ,
and  Gabri e l  Nadeau-Dubo i s,  one  o f  the  m a i n  spokespersons fo r the  "M ap l e  Spri ng "  m ovem ent and  rep resen ta t i ve  o f  a  coa l i t i on  o f  studen t  o rgan i za t i ons
nam ed the  "CLASSE" .

A l though  the  deci si on  dea l s wi th  con tem pt o f  cou rt  i n  the  con text  o f  studen t  p ro tests,  the  po i n ts o f  l aw f l owi ng  f rom  i t  regard i ng  the  requ i red  evi dence
to  p rove  the  exi stence  o f  con tem pt o f  cou rt  a re  re l evan t  i n  the  con text  o f  bo th  i nd i vi dua l  and  co l l ect i ve  l abour re l a t i ons.

In  Apri l  2012 ,  a t  the  he i gh t  o f  the  studen t  p ro tests,  when  p i cke t  l i nes had  fo rm ed  on  cam puses,  M orasse  sough t  an  o rde r f rom  the  Superi o r Court ,
p roh i b i t i ng ,  am ong  o the r th i ngs,  studen ts f rom  b l ocki ng  access to  cl asses.

Abou t  ten  days l a te r,  i n  a  te l evi si on  i n te rvi ew, Nadeau-Dubo i s m ade  com m ents wh i ch ,  i n  M orasse 's op i n i on ,  were  i nci tem en ts to  ove rri de  the  i n j unct i on
o rde r tha t  he  had  ob ta i ned .  He  the re fo re  f i l ed  a  m o t i on  fo r con tem pt aga i nst  Nadeau-Dubo i s be fo re  the  Superi o r Court .  T he  t ri a l  j udge  he l d  Nadeau-
Dubo i s i n  con tem pt o f  cou rt  because  the  studen t  o rgan i za t i on  tha t  had  been  se rved  wi th  the  i n j unct i on  o rde r was pa rt  o f  the  CLASSE. He  the re fo re
concl uded  i t  cou l d  be  i n fe rred  Nadeau-Dubo i s knew abou t  the  o rde r.  T h i s deci si on  was l a te r ove rtu rned  by the  Court  o f  Appea l ,  resu l t i ng  i n  the  m atte r
be i ng  appea l ed  to  the  Suprem e Court  o f  Canada .

In  a  sp l i t  deci si on ,  the  m a j o ri ty o f  the  h i ghest  cou rt  i n  the  coun try concl uded  tha t  Nadeau-Dubo i s cou l d  no t  be  he l d  i n  con tem pt o f  cou rt ,  si nce  i t  had
no t  been  p roven  tha t  he  had  knowl edge ,  e i the r d i rect l y o r by i n fe rence ,  o f  the  i n j unct i on  o rde r.

T he  Court  reca l l ed  tha t  con tem pt o f  cou rt  i s the  on l y ci vi l  p roceed i ng  i n  Québec tha t  m ay resu l t  i n  a  pena l ty o f  i m pri sonm ent.  I t  i s an  excep t i ona l
m easure .  In  o rde r fo r a  gu i l ty ve rd i ct  to  be  rendered ,  the  fo rm a l i t i es fo r con tem pt p roceed i ngs m ust  be  st ri ct l y com p l i ed  wi th .  Cl ea r,  p reci se  and
unam b i guous no t i ce  o f  the  speci f i c con tem pt o ffence  m ust  be  g i ven  to  the  accused ,  and  the  e l em en ts requ i red  fo r a  convi ct i on  m ust  be  p roven  beyond
a  reasonab l e  doub t .

In  th i s case ,  Nadeau-Dubo i s had  no t  been  se rved  pe rsona l l y wi th  the  i n j unct i on  o rde r.  T he  fact  tha t  i t  was se rved  on  one  o f  the  o rgan i za t i ons tha t  was
part  o f  the  CLASSE was no t  su ff i ci en t  to  support  an  i n fe rence  tha t  Nadeau-Dubo i s had  pe rsona l  knowl edge  o f  the  o rde r.  Accord i ng  to  the  Court ,  the  fact
tha t  o the r si m i l a r o rde rs had  been  i ssued  d i d  no t  p rove  tha t  Nadeau-Dubo i s was aware  o f  the  o rde r ob ta i ned  by M orasse ,  no r cou l d  such  knowl edge  be
i m pu ted  to  Nadeau-Dubo i s,  e i the r on  the  basi s o f  the  com m ents he  had  m ade  du ri ng  the  i n te rvi ew, the  quest i ons he  was asked ,  o r the  sta tem en ts m ade
by the  o the r studen t  spokesperson  i n te rvi ewed  wi th  h i m .

M oreover,  the  m a j o ri ty concl uded  tha t  Nadeau-Dubo i s'  endorsem ent o f  studen ts p i cke t i ng  i n  genera l  d i d  no t  am oun t to  an  encouragem ent to  use  p i cke t
l i nes to  b l ock access to  cl asses,  si nce  the  i n j unct i on  o rde r d i d  no t  p roh i b i t  p i cke t i ng  a l toge the r.

T he  th ree  d i ssen t i ng  j ust i ces were  o f  the  vi ew tha t  the  actua l  pe rsona l  knowl edge  o f  a  cou rt  o rde r requ i red  by the  case  l aw can  a l ways be  i n fe rred  f rom
ci rcum stan t i a l  evi dence .  T hey wou l d  have  m a i n ta i ned  the  gu i l ty ve rd i ct  aga i nst  Nadeau-Dubo i s,  on  the  basi s tha t  he  was aware  o f  si m i l a r o rde rs and
tha t  h i s com m ents const i tu ted  an  i nci tem en t to  con travene  the  o rde r i n  quest i on ,  as we l l  as the  o the r o rde rs i ssued  to  ensure  access fo r the  studen ts to
the i r cl asses.

In  Québec,  an  em p l oye r m ay i n  som e cases have  recourse  to  con tem pt o f  cou rt  p roceed i ngs i n  o rde r to  secure  com p l i ance  wi th  an  o rde r o r an
i n j unct i on  tha t  he  has ob ta i ned .  Such  m i gh t  be  a  case  where  an  o rde r i s m ade  requ i ri ng  a  fo rm er em p l oyee  to  com p l y wi th  a  non-com pet i t i on  cl ause
tha t  i s no t  be i ng  honoured ,  o r requ i ri ng  ce rta i n  un i on i zed  em p l oyees to  cease  and  desi st  f rom  i l l ega l  p i cke t i ng .

For tha t  reason ,  i t  i s pa rt i cu l a rl y i n te rest i ng  to  focus on  the  bu rden  o f  p roo f  requ i red  by the  Suprem e Court  to  dem onstra te  d i rect  o r i n fe rred  knowl edge
o f  such  a  court  o rde r.

T he  j udgm ent suggests tha t  an  i n j unct i on  p roh i b i t i ng  p i cke t i ng  du ri ng  a  st ri ke  i n  a  un i on i zed  envi ronm ent m ust  no t  on l y be  se rved  upon ,  and  b rough t
to  the  a t ten t i on  o f ,  the  un i on 's o ff i ci a l s,  bu t  a l so  to  tha t  o f  each  o f  the  i nd i vi dua l s l i ke l y to  be  concerned  i n  case  o f  non-com p l i ance  wi th  the  o rde r.
Fu rthe rm ore ,  the  o rde r i tse l f  m ust  be  ve ry cl ea r,  so  tha t  the  pa rt i es concerned  wi l l  know wha t i s requ i red  o f  them .

Concre te l y,  as fa r as co l l ect i ve  l abour re l a t i ons a re  concerned ,  th i s i m p l i es tha t  i t  wou l d  be  p re fe rab l e  to  se rve  cop i es o f  the  o rde r by ba i l i f f
i nd i vi dua l l y on  each  em p l oyee ,  on  the  p i cke t  l i ne  o r a t  hom e. Apart  f rom  the  costs o f  so  do i ng ,  the  consequences o f  such  act i on  on  l abour re l a t i ons wi l l
have  to  be  assessed  i n  each  case .

As the  Suprem e Court  he l d ,  th i s i s an  excep t i ona l  p roceed i ng ,  and  evi dence  o f  knowl edge  o f  the  o rde r concerned  m ust  be  cl ea rl y dem onstra ted .  We
re i te ra te  tha t  the  excep t i ona l  na tu re  o f  th i s p rocedure  resu l ts f rom  the  fact  tha t ,  even  i n  a  ci vi l  (non -cri m i na l ) m a tte r,  i m pri sonm ent m ay resu l t  fo r any
person  convi cted  o f  con tem pt o f  cou rt .
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