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ARTICLE

Coming out of the COVID-19 lockdown: issues and challenges facing Canadian
employers

As Canad i an  em p l oye rs anxi ousl y awa i t  the  “re -open i ng ” o f  the  l oca l  econom y, they face  num erous l ega l  and  l og i st i ca l  cha l l enges.  Hea l th  and  sa fe ty,
p ri vacy and  hum an ri gh ts i ssues wi l l  abound ,  and  fu rthe r uncharted  wa te rs l i e  ahead .  Em p l oye rs em erg i ng  f rom  th i s “l ockdown” shou l d  the re fo re  p l an
ahead  and ,  as m uch  as possi b l e ,  be  ready to  tackl e  these  i ssues ou t  o f  the  ga te .

Our Labour and  Em p l oym ent team  p rovi des a  non-exhaust i ve  l i st  be l ow o f  i ssues and  cha l l enges em p l oye rs need  to  keep  i n  m i nd  as they l ook fo rward .

Compliance with employee health and safety and public health requirements

Unt i l  e ffect i ve  vacci nes and /o r the rap i es fo r COVID-19  becom e ava i l ab l e ,  em p l oye rs wi l l  need  to  con t i nue  taki ng  a l l  reasonab l e  steps to  ensure  tha t
the i r workp l aces a re  com p l i an t  wi th  pub l i c hea l th  gu i de l i nes and  requ i rem en ts as we l l  as the i r ob l i ga t i ons to  p ro tect  the  hea l th  and  sa fe ty o f
em p l oyees.  Em p l oye rs wi l l  need  to  rem a i n  cu rren t  and  p roact i ve l y assess the i r workp l aces,  and  m ake  m od i f i ca t i ons i n  p l ann i ng  fo r the  re tu rn  o f  the i r
em p l oyees.  T h i s wi l l  a ffect  physi ca l  workspaces and  requ i re  tha t  em p l oyees a re  p roperl y i n fo rm ed , equ i pped  and  m on i to red  to  ensure  com p l i ance .

Em p l oye rs shou l d  a l ready be  exam i n i ng  a l l  aspects o f  the i r workp l aces (e rgonom i cs,  hyg i ene ,  hea l th ,  l ega l ,  e tc. ) and  pu t t i ng  toge the r a  re tu rn  to  work
p l an  i n  consu l ta t i on  wi th  approp ri a te  p ro fessi ona l s.

Fo r each  em p l oye r,  i t  wi l l  be  a  case-by-case  ana l ysi s and  the  cra f ted  re tu rn  to  work p l an  and  po l i cy shou l d  take  i n to  accoun t  severa l  facto rs,  i ncl ud i ng :

ze ro -to l e rance  po l i cy and  non-com p l i ance

report i ng  po l i cy vi o l a t i ons

busi ness needs,  i ncl ud i ng  cl i en t  o r th i rd  pa rty-faci ng  act i vi t i es

schedu l i ng  to  respect  physi ca l  d i stanci ng  requ i rem en ts (m od i fyi ng  sh i f ts,  sta rt  t i m es,  team s, a l te rna t i ng  o ff i ce  p resence ,  e tc. )

com m on a reas

type  o f  work l oca t i on  (e .g .  standa l one  o r sha red  bu i l d i ng )

shared  bu i l d i ng  owner’s po l i ci es and  m easures

reg i on  (e .g .  a ffected  o r l ess a ffected  a rea )

sa fe ty supp l y ava i l ab i l i ty

cl ean i ng  ava i l ab i l i ty

Testing and other screening methods

M any em p l oye rs wan t  to  know i f  they can  i m p l em ent screen i ng  tests,  i ncl ud i ng  taki ng  em p l oyees’ tem pera tu re ,  be fo re  a l l owi ng  them  to  en te r the  work
p rem i ses,  as i s a l ready be i ng  done  i n  ce rta i n  j u ri sd i ct i ons and  ce rta i n  i ndustri es l oca l l y.  Fu rthe rm ore ,  as o the r fo rm s o f  test i ng  (e .g .  se ro l og i ca l  and
an t i body test i ng ) becom e com m erci a l l y ava i l ab l e  and  m ore  re l i ab l e ,  em p l oye rs m ay have  an  i n te rest  i n  m anda t i ng  such  test i ng  to  m i n i m i ze  the  ri sks o f
sp read i ng  the  vi rus.  Such  test i ng  and  how i t  m ay be  ca rri ed  ou t  (i f  a t  a l l ) ra i se  a  va ri e ty o f  p ri vacy and  hum an ri gh ts i ssues,  requ i ri ng  ca re fu l
exam i na t i on  and  a  ba l anci ng  o f  the  ri gh ts and  ob l i ga t i ons o f  bo th  em p l oye r and  em p l oyees.  Such  test i ng  i s un l i ke l y to  be  a  com p l e te  so l u t i on  and  wi l l
the re fo re  need  to  be  coup l ed  wi th  quest i onna i res and  screen i ng  p ro toco l s as pa rt  o f  a  b roader p rocess to  be  estab l i shed  i n  consu l ta t i on  wi th  hea l th
p ro fessi ona l s and  l ega l  counse l :  Wi l l  em p l oyees need  to  “consen t” to  such  test i ng?  What i f  they re fuse?  Wi l l  em p l oyees be  en t i t l ed  to  pay wh i l e  wa i t i ng
on  si te  to  be  tested?  Wi l l  em p l oyees be  en t i t l ed  to  pay i f  sen t  hom e? T hese  a re  a l l  quest i ons tha t  wi l l  need  to  be  addressed .

Em p l oyers who  p roceed  wi th  such  test i ng  wi l l  i nevi tab l y face  re fusa l s o r quest i ons on  the  pa rt  o f  em p l oyees o r the i r un i ons.   Em p l oye rs shou l d  be
proact i ve  and  stra teg i c i n  how they ro l l  ou t  such  m easures and  ca re fu l  and  consi sten t  i n  how they dea l  wi th  quest i ons and /o r re fusa l s.

Protocols for dealing with confirmed COVID-19 cases or employees displaying symptoms or returning post-
infection or from abroad

Al though  em p l oye rs a l ready faced  such  si tua t i ons p ri o r to  the  shu tdown, havi ng  p roper p ro toco l s i n  p l ace  wi l l  be  cri t i ca l  to  m i n i m i ze  the  ri sk o f
t ransm i ssi on  and  fu tu re  ou tb reaks,  i n  o rde r to  avo i d  fu tu re  shu tdowns and  a  l oss o f  p roduct i on .  Bo th  pub l i c hea l th  gu i dance  and  i ndustry best  p ract i ces,
as we l l  as l ega l  com p l i ance  m easures shou l d  i n fo rm  such  p ro toco l s.

Recalling employees in a non-unionized setting

Whi l e  co l l ect i ve  ag reem ents con ta i n  the  g round  ru l es fo r reca l l i ng  l a i d -o ff  em p l oyees,  no  such  roadm ap typ i ca l l y exi sts i n  a  non-un i on i zed
envi ronm ent.  Em p l oye rs wi l l  be  we l l  advi sed  to  estab l i sh  p rocedures fo r se l ect i ng  em p l oyees to  be  reca l l ed  tha t  do  no t  con f l i ct  wi th  app l i cab l e
l eg i sl a t i on  and  wh i ch  m i n i m i ze  the  em p l oye r’s exposure  to  possi b l e  hum an ri gh ts o r o the r em p l oyee  cl a i m s.



Dealing with employee refusals to return or to remain at work

Em pl oyers,  pa rt i cu l a rl y those  consi de red  as “essen t i a l  se rvi ces” o r “p ri o ri ty secto rs”,  have  a l ready had  som e experi ence  dea l i ng  wi th  th i s i ssue .  However,
i t  wi l l  on l y be  m agn i f i ed  as unpreceden ted  num bers o f  em p l oyees a re  ca l l ed  back to  work,  and  th i s i ssue  wi l l  be  even  m ore  cha l l eng i ng  as schoo l  and
daycare  re -open i ngs a re  de l ayed  o r the i r a t tendance  op t i ona l ,  thus con fron t i ng  pa ren ts wi th  com pet i ng  p ro fessi ona l  and  fam i l y ob l i ga t i ons.

Em p l oyees have  ce rta i n  l i m i ted  sta tu to ry ri gh ts to  unpa i d  l eaves,  bu t  these  a re  no t  i nde f i n i te  o r un l i m i ted  and  wi l l  no t  app l y to  m any si tua t i ons where
em p l oyees re fuse  to  re tu rn  to  the  workp l ace .  I t  can  be  expected  tha t  m any em p l oyees wi l l  fee l  uneasy l eavi ng  the i r hom e o r rem ote  worki ng
envi ronm ent to  be  a round  o the rs who  m ay be  vecto rs o f  the  COVID-19  vi rus.  Em p l oye rs who  have  taken  a l l  app rop ri a te  m easures i n  com p l i ance  wi th
pub l i c hea l th  requ i rem en ts and  fo l l owed  best  p ract i ces wi l l  be  l ess to l e ran t ,  i f  a t  a l l ,  towards such  i nd i vi dua l s who  st i l l  re fuse  to  re tu rn  to  work si m p l y
ou t  o f  fea r.  Em p l oye rs need  to  be  p repared  to  dea l  wi th  these  si tua t i ons.

Workplace hygiene practices

Furthe r,  em p l oyees wi l l  i nevi tab l y no t  a l l  adhere  to  the  requ i red  workp l ace  hyg i ene  p ract i ces (e .g .  soci a l  d i stanci ng ,  regu l a r hand-wash i ng ,  cough i ng
i n to  your e l bow, e tc. ) wi th  the  necessary ri gou r,  and  those  who  do  m ay no t  wan t  to  sha re  a  workp l ace  wi th  them . S i m i l a rl y,  som e em p l oyees wi l l  repo rt
and  possi b l y re fuse ,  whe the r j ust i f i ed  o r no t ,  to  work a round  em p l oyees who  have  a  cough  o r who  a re  seen  pa rtaki ng  i n  soci a l  even ts on  soci a l  m ed i a ,
thus requ i ri ng  t i m e l y and  appropri a te  em p l oye r i n te rven t i ons.

Mental health issues

Gi ven  the  h i gh  l eve l  o f  st ress tha t  re tu rn i ng  (and  re fusi ng ) em p l oyees wi l l  have  experi enced  ove r the  course  o f  the  shu tdown, and  wi l l  con t i nue  to
experi ence ,  em p l oye rs can  expect  an  i ncrease  o f  m en ta l  hea l th  i ssues a ffect i ng  i ts workfo rce .  T hese  i ssues m ay i ncl ude  post-t raum at i c st ress d i so rde r
and  phob i as,  i ncl ud i ng  i n tensi f i ed  ge rm  phob i as.  How wi l l  em p l oye rs be  ab l e  o r requ i red  to  accom m odate  such  i ssues?

Remote working

As em p l oye rs m anage  the  m i g ra t i on  back toward  the  t rad i t i ona l  workp l ace ,  rem ote  worki ng  m ay rem a i n  som eth i ng  em p l oye rs favour fo r ce rta i n  types o f
em p l oyees,  a t  l east  fo r a  ce rta i n  pe ri od  o f  t i m e ,  o r i t  m ay be  dem anded  by em p l oyees who  have  becom e accustom ed to  th i s new way o f  worki ng .  Asi de
from  havi ng  to  ad j ust  HR and  recru i tm en t st ra teg i es i n  the  new post-l ockdown e ra ,  em p l oye rs wi l l  wan t  to  ensure  tha t  they have  appropri a te  rem ote
worki ng  po l i ci es i n  p l ace ,  and  tha t  exi st i ng  po l i ci es a re  upda ted  to  g i ve  the  em p l oye r su ff i ci en t  con tro l  ove r the  em p l oyee ’s work and  p roduct i vi ty and
to  p ro tect  the  em p l oye r’s p rop ri e ta ry and  con f i den t i a l  i n fo rm at i on  and  com pute r ne twork.

Reviewing and updating human resources policies

In  the  con text  o f  a  re tu rn  to  work,  em p l oye rs shou l d  i m p l em ent,  revi se  and  upda te  exi st i ng  workp l ace  po l i ci es i n  l i gh t  o f  the  new rea l i ty and  po ten t i a l
ri sks o f  d i sease  t ransm i ssi on ,  am ong  o the r th i ngs.  M ost  no tab l y,  the  fo l l owi ng  wi l l  be  o f  pa rt i cu l a r i m portance :  po l i ci es regard i ng  workp l ace  hea l th  and
sa fe ty,  adherence  to  pub l i c hea l th  gu i de l i nes and  requ i rem en ts,  i ncl ud i ng  physi ca l  d i stanci ng ,  p roper hand-wash i ng  hyg i ene ,  p roper work m ethods and
m ate ri a l  hand l i ng ,  tem pora ry l ayo ff  po l i ci es,  l eave  o f  absence  po l i ci es and  expense  re i m bursem ent po l i ci es (consi de ri ng  the  po ten t i a l  fo r ongo i ng
rem ote  worki ng  a rrangem ents).

Updating employment agreement templates

As recen t  even ts have  shown, em p l oye rs need  the  m axi m um  am oun t o f  f l exi b i l i ty possi b l e  i n  react i ng  to  si tua t i ons l i ke  g l oba l  pandem i cs and  the i r
i m pact  on  opera t i ons.  Em p l oym ent con tracts shou l d  be  revi ewed  i n  l i gh t  o f  these  experi ences and  p rovi de  f l exi b i l i ty fo r the  em p l oye r to  i m p l em ent
changes to  worki ng  cond i t i ons,  as needed ,  to  navi ga te  th rough  si m i l a r si tua t i ons.

Union issues

I t  i s i m pera t i ve  tha t  em p l oye rs go  th rough  the i r co l l ect i ve  ag reem ents and  l ook a t  p rovi si ons wh i ch  m ay i m pact  the i r f l exi b i l i ty to  opera te  as we l l  as
opera t i on  costs,  i ncl ud i ng ,  wi thou t  l i m i ta t i on ,  p rovi si ons p reven t i ng  sub-con tract i ng ,  a l l owi ng  work to  be  pe rfo rm ed  by m anagem ent em p l oyees o r th i rd
part i es on l y i n  l i m i ted  ci rcum stances,  and  p rovi si ons dea l i ng  wi th  sen i o ri ty.  A l l  p rovi si ons tha t  m ay have  a  d i rect  f i nanci a l  i m pact  shou l d  be  ca re fu l l y
scru t i n i zed  i n  o rde r to  de te rm i ne  whe the r they m ay be  tem pora ri l y am ended , suspended ,  de l ayed  o r even  rem oved  f rom  the  co l l ect i ve  ag reem ent,
whe the r wi th  o r wi thou t  the  un i on ’s ag reem ent o r consen t .

Vulnerability to unionization

Em pl oyers opera t i ng  i n  a  non-un i on i zed  con text  m ust  be  aware  o f  the  fact  tha t  the i r act i ons and  the  deci si ons they m ake  i n  a  t i m e  o f  cri si s m ay m ake
them  h i gh l y vu l ne rab l e  to  un i on i za t i on  e ffo rts,  especi a l l y i f  p roper a t ten t i on  i s no t  g i ven  to  the  em p l oyees’ needs and  concerns.  T rade  un i ons a re
wa tch i ng .  I t  i s even  m ore  cri t i ca l  a t  th i s t i m e  tha t  em p l oye rs be  ca re fu l ,  m i nd fu l  and  a t ten t i ve .



Privacy

Bri ng i ng  em p l oyees back to  work wi l l  a l so  ra i se  a  m yri ad  o f  i ssues tha t  em p l oye rs wi l l  need  to  consi de r i n  l i gh t  o f  the  em p l oyees’ p ri vacy ri gh ts.
Part i cu l a r a t ten t i on  wi l l  need  to  be  g i ven  to  any and  a l l  m easures pe rta i n i ng  to  the  ve ri f i ca t i on  o f  the  em p l oyees’ m ed i ca l  cond i t i on ,  i ncl ud i ng ,  wi thou t
l i m i ta t i on ,  body tem pera tu re  checks and  quest i ons re l a ted  to  the  em p l oyees’ whereabou ts and  cu rren t  m ed i ca l  cond i t i on .  Proper po l i ci es and
procedures,  pa rt i cu l a rl y wi th  regard  to  em p l oyee  consen t  and  no t i f i ca t i ons,  the  types o f  da ta  tha t  wi l l  be  co l l ected ,  how the  da ta  i s co l l ected ,  and  the
purposes fo r wh i ch  i t  wi l l  be  used ,  e tc. ,  wi l l  need  to  be  i n  p l ace  and  com m un i ca ted  to  em p l oyees i n  o rde r to  respect  p ri vacy ri gh ts and  m i n i m i ze
associ a ted  ri sks.

Wh i l e  the  em p l oye r’s approach  to  these  i ssues and  the  resu l t i ng  po l i ci es and  p rocedures wi l l ,  to  som e exten t ,  be  i n fo rm ed  by the  constan t l y evo l vi ng
gu i dance  o f  ou r governm ents and  pub l i c hea l th  au tho ri t i es,  be i ng  p roact i ve  and  l ega l l y i n fo rm ed  and  understand i ng  the  boundari es o f  wha t  they m ay
do  i n  these  unpreceden ted  ci rcum stances wi l l  he l p  em p l oye rs stay ahead  o f  the  cu rve .

For em p l oym ent l aw advi ce  on  workp l ace  l ega l  i ssues a ri si ng  f rom  COVID-19 ,  ou r Labour and  Em p l oym ent team  i s ready and  ava i l ab l e  to  assi st  wi th
navi ga t i ng  these  unpreceden ted  t i m es.  BLG has a l so  crea ted  a  COVID-19  Resource  Cen tre to  assi st  busi nesses on  a  va ri e ty o f  top i cs,  i ncl ud i ng
con tractua l  ri sks,  pub l i c d i scl osu re  requ i rem en ts,  educa t i on   and  cri m i na l  l aw.

By:  S tua rt  Aronovi tch,  Ka the ri ne  Po i ri e r,  Pa tri ck T ren t,  Ca the ri ne  Pronovost

Servi ces:  Labour & Em p l oym ent
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