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ARTICLE

Re-Starting Limitation Periods After Defeating Class Certif ication
On October 2 ,  2019 ,  the  On ta ri o  Superi o r Court  o f  Just i ce  re l eased  i ts l a test  deci si on  i n  the  l i t i ga t i on  su rround i ng  the  M othe ri sk Drug  Test i ng
Labora to ry (M DT L).  T h i s deci si on  answers quest i ons re l a t i ng  to  resta rt i ng  suspended  l i m i ta t i on  pe ri ods and  con t i nu i ng  i nd i vi dua l  o r j o i nder act i ons
a f te r cl ass ce rt i f i ca t i on  i s de fea ted  under the  Cl ass Proceed i ngs Act ,  1992 (the  Act).

As p revi ousl y reported,  the  underl yi ng  case  was a  p roposed  cl ass act i on  abou t  M DT L 's ha i r tests,  used  to  test  fo r p resence  o f  d rugs and /o r a l coho l  i n  an
i nd i vi dua l 's ha i r.  T he  ha i r test  resu l ts were  used  fo r m u l t i p l e  pu rposes i ncl ud i ng  i n  cl i n i ca l  se t t i ngs,  ch i l d  p ro tect i on  case  m anagem ent and
proceed i ngs,  and  cri m i na l  p roceed i ngs.  In  he r p roposed  cl ass act i on ,  p l a i n t i f f  R.G. a l l eged  the  de fendan ts (the  hosp i ta l ,  as we l l  as M DT L 's d i recto r and
m anager) were  neg l i gen t  i n  opera t i ng  the  l ab ,  p roduci ng  un re l i ab l e  test  resu l ts causi ng  cl ass m em bers ha rm . T he  a l l eged  ha rm  i ncl uded  l oss o f
custody,  i m pa i red  ab i l i ty to  pa rt i ci pa te  i n  fam i l y a ffa i rs,  and  pa i n  and  su ffe ri ng .

Just i ce  Pere l l  re fused  to  ce rt i fy R.G. ’s act i on  as a  cl ass p roceed i ng ,  a  deci si on  the  Di vi si ona l  Court  a ff i rm ed  i n  Novem ber 2018 .  T he  Court  o f  Appea l  fo r
On ta ri o  den i ed  l eave  to  appea l  i n  M arch  2019 .  T he  p l a i n t i f f  d i d  no t  seek l eave  to  appea l  to  the  Suprem e Court  o f  Canada .

Limitation Periods Under Section 28 of the Act

Just i ce  Pere l l ’s recen t  deci si on  focuses on  when  l i m i ta t i on  pe ri ods resum e runn i ng  a f te r a  cl ass ce rt i f i ca t i on  m ot i on  i s d i sm i ssed .  T h i s i ssue  engages ss.
28 (1 ) o f  the  Act .  As i n te rp re ted  ove r the  years by On ta ri o  cou rts,  s.  28  p rovi des tha t  any l i m i ta t i on  pe ri od  associ a ted  wi th  cl a i m s p l eaded  i n  a  p roposed
cl ass act i on  i s suspended  i n  favour o f  pu ta t i ve  cl ass m em bers upon  com m encem ent o f  the  p roposed  cl ass p roceed i ng .  Subsect i on  28 (1 ) enum era tes si x
ci rcum stances i n  wh i ch  l i m i ta t i on  pe ri ods resum e runn i ng  aga i nst  cl ass m em bers.  Extrao rd i na ri l y,  den i a l  o f  cl ass ce rt i f i ca t i on  i s no t  one  o f  the
enum era ted  ci rcum stances.

In  a  p receden t-se t t i ng  ru l i ng ,  Just i ce  Pere l l  found  tha t  l i m i ta t i on  pe ri ods rem a i n  suspended  under the  Act desp i te  the  den i a l  o f  cl ass ce rt i f i ca t i on .
Accord i ng  to  Pere l l  J. ,  one  o f  the  si x enum era ted  ci rcum stances o f  ss.  28 (1 ) m ust  occu r be fo re  l i m i ta t i ons au tom at i ca l l y sta rt  runn i ng  aga i n .  S i nce
d i sm i ssa l  o f  ce rt i f i ca t i on  i s no t  exp ressl y l i sted ,  l i m i ta t i ons rem a i ned  suspended .

App l yi ng  these  p ri nci p l es to  the  case  be fo re  h i m , Just i ce  Pere l l  found  tha t  “l i m i ta t i on  pe ri ods rem a i n  suspended  un t i l  the  de fendan t  m oves to  have  the
cl ass act i on  d i sm i ssed  wi thou t  an  ad j ud i ca t i on  on  the  m eri ts”.  T he  deci si on  speci f i es tha t  a  de fendan t ’s m o t i on  to  d i sm i ss a  cl ass act i on  cou l d  be  m ade
e i the r by cross-m ot i on  on  the  o ri g i na l  ce rt i f i ca t i on  m ot i on  o r a f te r the  ce rt i f i ca t i on  m ot i on  i s d i sm i ssed .

As no ted  by Just i ce  Pere l l ,  th i s ru l i ng  wi l l  be  news to  the  cl ass act i on  ba r.  T he  genera l l y he l d  vi ew has been  tha t  l i m i ta t i ons resum e runn i ng  upon  cl ass
ce rt i f i ca t i on  be i ng  de fea ted ,  sub j ect  to  exhaust i on  o f  appea l  ri gh ts.  P l aci ng  an  onus on  de fendan ts to  resta rt  the  l i m i ta t i ons cl ock by way o f  a  cross-
m ot i on  i s new Onta ri o  l aw –  sub j ect  to  any po ten t i a l  appea l  f rom  th i s nove l  deci si on .  T he
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